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“THE 


MONTHLY LAW REPORTER. 


SEPTEMBER, 1862. 


THE RIGHT TO CONFISCATE AND EMANCIPATE., 


THE ingenious article on this subject in the last June 
number of The Law Reporter, calls for the further considera- 
tion of this interesting topic ; because that article cannot, on 
the whole, be considered as expressing the well-considered 
views of the legal profession, and its principal positions will 
not bear the test of critical examination. 

One capital fallacy running through the article, consists 
in applying the rules of procedure which regulate the estab- 
lished course of an undisputed government, to the belligerent 
status of a government struggling to sustain itself against a 
public enemy. In other words, it is confounding the jus 
pacis with the jus belli. The consequences of this error are 
so striking, that the writer himself seems staggered by them 
in the outset of his article. Thus, after he lays down the 
proposition that ‘‘no law can be passed for the punishment of 
rebellion without providing for an inquest by a grand jury, 
and a trial by jury in the district where the act which forms 
the subject of the indictment is alleged to have been com- 
mitted,” the absurdity of applying this principle to a status 
belli appears to suggest itself to him, and he retreats from 
the position with the statement that he hardly need mention 
it. Laws have been passed raising armies for the purpose of 
destroying life, limb, and property of the rebels arrayed in 
battle against the government. Would our jurist bid the 
Union armies to desist, till a jury could be empanelled from 
the rebels themselves, as they alone reside in the district 
where the offence is committed, calling a rebel judge to the 
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bench, and seeking for a verdict and judgment? The Con- 
stitution provides for its own preservation by express powers 
to subdue rebellion; and if it did not, all such powers are 
implied. The necessity of self-preservation by government 
must override all those laws and constitutional provisions 
which regulate the exercise, in peace, of its dominant, undis- 
puted authority. This is necessary for the preservation of 
those very liberties and those guarded modes of procedure 
which are laid down to regulate the course of justice. During 
the struggle with rebellion, this jus pucis is suspended so far 
as necessary to the success of the government struggling for 
existence, till the status pacis can be again restored. If this 
were not so, government would be at the mercy of rebellion, 
and there could be no securely established Constitution, and 
no rights and liberties secured by it. Salus populi suprema 
lex applies to constitutional as well as to all other law ; and 
it is the only guaranty for preservation which all constitu- 
tional and other law possesses.'' This is implied, if not ex- 
pressed, in every Constitution ; and in the Constitution of the 
United States it is fully expressed in the clauses relating to 
the suppression of insurrection, and conferring all necessary 
powers to carry them into effect. 

How absurd it would be to stop an army from battering 





1 “There is an implied assent on the part of every member of society, that 
his own individual welfare shall, in cases of necessity, yield to that of the 
community; and that his property, liberty, and life shall, under certain 
circumstances, be placed in jeopardy or even sacrificed for the public good. 
There are, says BuLLER J., many cases in which individuals sustain an 
injury for which the law gives no action; as, where private houses are 
pulled down, or bulwarks raised on private property, for the preservation 
and defence of the kingdom against the king’s enemies. 

Likewise, in less stringent emergencies, the maxim is, that a private 
mischief shall be endured, rather than a public inconvenience ; and, there- 
fore, if a public highway be out of repair and impassable, a passenger may 
lawfully go over the adjoining land, since it is for the public good that there 
— be at all times free passage along thoroughfares for subjects of the 
realm. 

In the instances above given, an interference with private property is 
obviously dictated and justified summa necessitate, by the immediate urgency 
of the occasion, and a due regard to the public safety or convenience. The 
general maxim, however, likewise applies to cases of more ordinary oceur- 
rences, in which the legislature, ob taam utilitalem, disturbs the posses- 
sion or restricts the enjoyment of the property of individuals. 

The great end, it has —_ pi wdnmes g - which men entered into society, 


was to secure their property. That right is preserved sacred and incom- 
municable in all instances where it has not been takgn away or abridged by 
some public law for the good of the whole.”—Broom's Legal Maxims, 1, 
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down a building which protected an enemy in battle, on the 
ground that this property could not be confiscated by the 
provisions of the Constitution! The answer to such a sug- 
gestion would be, that the Constitution authorizes the destruc- 
tion of this insurrectionary enemy, which is striking with par- 
ricidal hand against its vitals, and, by implication, it authorizes 
the destruction of this building which shelters the enemy, be- 
cause such destruction is incidentally necessary. So of appro- 
priating private houses for hospital purposes, of trespassing 
upon private lands for the camp or battle-field. No one 
would be so puerile and impracticable as to question the 
right to thus appropriate or sacrifice private property to the 
great end of the preservation of the Constitution and govern- 
ment. And yet, when this is admitted, the whole principle 
is granted that the judicial procedures established in the Con- 
stitution must, of course, yield to the measures necessary for 
the’ safety of that Constitution, and those very judicial pro- 
cedures dependent on it. Even in time of peace, the right to 
sacrifice private property to the public safety has been often 
recognized in the judicial tribunals. Thus in Massachusetts, 
in the decisions as to fire wards, and awarding compensation 
under the statute for private property destroyed by their 
order, the court distinctly say that this right depends upon 
statute, and that in the absence of such a statute, the destroy- 
ing of private property, when necessary for the public safety, 
furnishes no right of action.’ 

There are provisions in the Constitution to the effect that 
no man shall be deprived of life, limb, or property, without 
the judgment of his peers ; that private property shall not be 
appropriated for public purposes without compensation, &c. 
There are in the same instrument other provisions, which 
indeed might be implied if not expressly inserted, giving 
power to suppress insurrection, and to adopt whatever meas- 
ures are necessary to this end. The Constitution must be 





1“ Tn order to charge the town, the remedy heing given by statute only, 
the case must be clearly within the statute. Independently of the statute, 
the pulling down of a building in a city or compact town, in time of fire, is 
justified upon the great doctrine of public safety, when it is necessary. 

ouse’s case, 12 Co. 63. In 12 Co. 13, Lord Coke — putting the case as 
an illustration of a general —— that what the immediate safety of 
the public requires is justifiable—says, ‘ For saving of a city or town, a house 
shall be plucked down if the next be on fire.’ It is one of those cases to 
which, says Mr. Justice BULLER, the maxim applies, salus populi suprema 
est lex.” Taylor v. Plymouth, 8 Met. 465, per Suaw C. J. 
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taken together, and these provisions construed side by side in 
such a manner as to give effect to each class in its due sphere 
and department. The class with reference to sustaining the 
government against intestine and foreign foes, relating as its 
provisions do to self-preservation, must be paramount to the 
other class which relates to the modus operandi of government 
when its scope is not obstructed ; yet, though paramount, the 
powers for repressing insurrection are so far from being in 
derogation of the other class, that they are necessary to 
them, and are adopted for their safeguard and preservation. 
What is the value of provisions securing constitutional rights 
and privileges and liberties to the governed, if the govern- 
ment which secures them is left defenceless, an easy prey to 
the plots of rebellion? The greater the liberties conferred 
by a form of government, the more important it is that the 
government should possess and manifest a power and un- 
hesitating energy to protect itself, not only from the foreign 
enemy, but also from the viper in its own bosom. Cry not 
peace, peace, when there is no peace. Let us not hear the 
special pleading of the courts of judicature in the counsels of 
war. Astrea herself invokes the protection of Mars, when 
red-handed rebellion rises in arms against her to overcome 
her sceptre ; and, having invoked Mars, she leaves her ally 
to his own natural and necessary course of action, without 
hampering him with civil modes of procedure, which would 
make him feeble and powerless. When he has put down her 
enemy, then she will resume the sceptre of peace and put in 
motion again all that slow and guarded machinery of justice 
which is as important to our peaceful rights as it is unsuit- 
able to the exigencies of war. 

We must ever distinguish between punitive measures, by 
which rebellion is to be dealt with after it is subdued, and 
those measures which are necessary to subdue and quell re- 
bellion. It must first be conquered, before it can be pun- 
ished. Now the positions of the writer of the article rela- 
tive to confiscation and emancipation, are some of them well 
adapted to the punishment of subdued rebellion, but wholly 
out of place in connection with the reduction of the rebels, so 
that we can have the power to punish them. We must con- 
quer them first, and then punish them. After they are con- 
quered, we can no longer let loose against them the fury of 
the cannon and musket and mortar gun, mowing them down 
without trial and without judgment. We can then no longer 
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enter upon their lands, batter down their buildings which 
shield their armies from our shot, appropriate their houses to 
the necessities of our army, shell their cities, and destroy 
their property. No one is puerile enough, however, to ques- 
tion that we may now do all this, as a means of suppressing 
rebellion, defending the government from the mad, destructive 
plots of treason, and clearing of obstruction the courses of 
justice which have been dammed up and choked by rebellion, 
and which cannot flow again in the rebel districts till the 
prompt hand of war, in ey own direct and violent way, shall 
have removed the obstructions. 

Now, then, the true question is, whether confiscation is 
necessary, not to punish rebellion, but to crush and subdue 
it? Is emancipation necessary, not to punish, but to conquer ? 
The Federal cause is strictly a defensive war, to rescue the 
Union and Constitution from the violence of secession and 
rebellion. It is not a crusade even for the holy cause of over- 
throwing slavery. The government has a single eye to 
subduing the rebellion, vindicating its authority, and preserv- 
ing its own existence. It will “not be diverted from this 
single aim. But, on the other hand, if it is an energetic 
government adequate to the exigencies of the hour, it will 
not hesitate to adopt any measure believed to be necessary or 
expedient to rapidly subdue the greatest rebellion plot known 
to history. Now, would emancipation conduce to this result ? 
If so, it is in every sense legal. Though it be admitted that 
after this result has been attained, slavery cannot, under the 
Constitution, be interfered with by way of forfeiture and pun- 
ishment, yet if it is a bulwark of the rebellion, if it enables the 
whites to bear arms while the blacks provide food for the 
soldiers, then this bulwark of the rebellion, like any of their 
fortresses, may be battered down as a means of suppressing re- 
bellion. If emancipation could be used to divide the enemy’s 
house against itself, and to weaken them by a foe in their 
own household, and thus to take away their strength and 
reduce them to subjection, then it is as legitimite a martial 
weapon to be turned against them as the sword or cannon. 
Assuming that either emancipation or confiscation is a power- 
ful weapon to use against rebellion, then it is righteous and 
merciful to use it; for the more energetic and destructive the 
appliances of war are made, the sooner is peace attained, and 
the less prolonged and abundant is the suffering flowing from 


war. 
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The author of the article referred to having in the out- 
set very distinctly intimated that there could be no con- 
victions for treason in the present rebellion, because the 
forum of trial must, according to the Constitution, be in the 
rebel district, next proceeds to argue that there can be no 
forfeiture of personal property for treason, if a conviction 
could ever be had. The Constitution provides that treason 
shall work ‘‘no forfeiture except for life; and the obvious 
construction of this language is, that such property as by the 
rules of law cannot be forfeited for life, shall not be forfeited 
at all.” There can be no life estate in personal property, 
except heir looms; and therefore, argues our writer, no life 
forfeiture, ergo no forfeiture at all. Where a life estate is 
given in personal property, except heir looms, the law, re- 
garding the use of such property as necessarily consuming it, 
enlarges the life estate to an unlimited ownership. But our 
writer reverses this, and reduces the life estate to no estate at 
all. Were negroes, detached from the soil, devised for life, 
the law would enlarge the estate to an unlimited ownership ; 
but our juridical writer, inasmuch as a forfeiture is limited to 
a life estate, infers that there can be no forfeiture of personal 
property, because no life estate. Thus the will of the people, 
in the Constitution, has a reverse construction to the will of 
an individual expressed in a testament. ‘The effect of this 
reasoning is obvious. Slaves are personal property: they 
are persons, all agree, and property, Secessia claims. As 
there can be no forfeiture of personal property for treason, 
there can be none of slaves, and no emancipation. Behold, 
then, upon how impregnable foundations the ‘‘ peculiar in- 
stitution” is based! The storm of rebellion which slave 
property has itself raised, may ravage and destroy white 
institutions, and shed Caucasian blood like rivers and seas 
over the continent. But the black institution is and must be 
unscathed, and its craggy battlements defy the raging storm ! 
In this Southern game of rebellion it is heads we lose, and 
tails they win. The black has it, and the white loses it. 
We think no one but Jefferson Davis could be entirely satis- 
fied with this reasoning. Its fallacy lies in this, that the 
provisions relating to forfeiture in case of treason are ex- 
pressly declared in the Constitution to be for the ‘* punishment 
of treason :” punishment, of course, after it is subdued ; and 
do not relate to the suppression of rebellion, which other 
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clauses of the Constitution confer all necessary powers to 
suppress, either by confiscation or any other measure. 

The writer having argued that there can be no con- 
viction of treason and no forfeiture for treason, next goes 
on to show that there can be no treason at all in this 
rebellion. Isolated cases of treason there may be, if one 
man will dare, like old John Brown, to set himself against 
millions. But if a whole community commit treason, then 
it is no treason at all. Hear him on this head: ‘+ There 
can be no doubt that those who were concerned in the com- 
mencement of the rebellion are liable to the penalties of the 
acts which they transgressed.” That is, they would have 
been, if you could have caught them and nipped their treason 
in the bud before it became full-blown rebellion, and lost the 
character of crime. Then the case is changed. ‘‘The masses 
in arms against the authority of the United States, and those 
who, by their labor, are aiding them in their military opera- 
tions, are, by the English law of treason, not liable to punish- 
ment so long as the rebellion preserves the form and con- 
sistency which have heretofore marked its history.” Then 
follow English authorities in support of this position. On 
this point the author appears to entirely overlook or miscon- 
ceive the reason of the rule, and consequently to err in its 
application. The reason of the rule is precisely this, that a 
crime cannot be committed under duress. In any criminal 
cause, if the defendant can show that he was compelled by a 
vis major to do the evil deed, he cannot be held responsible 
for it. The principle in the authorities, cited by the writer, 
is simply this, and no more. If a foreign power invades a 
country, and puts its citizens under duress, so that their 
actions are beyond their own control, then their constrained 
treason is not characterized by that voluntary animus which 
is an essential element in crime. In civil wrongs, it is some- 
times immaterial what the will of the agent may have been. 
But in all crimes, except those sounding i in mere negligence, 
like manslaughter, the will and intent are the sine qua non. 
Now, if the Southern States could show that a foreign power 
had forced them into rebellion, while their own intent had 
remained loyal and true, they would be guilty of no treason 
as communities. The same rule will apply to individuals, if 
they can show that their obedience to the rebel power was 
forced, and not voluntary. But, how widely different is the 
case of States that, by their own action, through the agency 
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of their own collective public bodies, have seceded, and placed 
themselves in the attitude and waged the war of rebellion. 
There may be individuals in them who have not consented 
to their evil deeds, but who have been constrained by 
overwhelming force to acquiesce, or even to participate in 
them. Such are not traitors ; and when they seize the oppor- 
tunity of deserting to our lines, as they often do, no one 
thinks of punishing them as traitors. But to give the same 
construction to the great plot of conspirators, banded to- 
gether as States, is an absurd misapplication of legal princi- 

les. It would be as ridiculous as it is for drowning Johnny 
Sands in the ballad to complain of the inactivity of his wife, 
whose hands he himself had tied. It would be pleading a 
self-imposed duress. When the rebellion shall have been 
suppressed, it may be the part of policy and humanity to 
proclaim a general amnesty, except to ringleaders in treason ; 
but, as matter of law, all accessories to it will be liable with 
the leaders for having consented to commit crime, and nothing 
will excuse them except overwhelming duress in the commis- 
sion of it. 

Another marked distinction entirely overlooked, as we 
think, by the writer of the article in question, is that between 
destroying and appropriating enemy’s property. The destruc- 
tion of enemy’s property in conflict with a foreign foe, or in 
the death grapple with rebellion, has never been supposed to 
be contrary to the laws of war, or to lay the foundation for 
remuneration when peace is restored, more than life and limb 
lost by the foe in battle can, after he has been subdued, en- 
title to a pension. Whatever is thus done in the progress of 
military operations and of the purpose of subduing, is un- 
questionably authorized by all laws of war and all constitu- 
tions of government. Now, therefore, as we have before 
said, while emancipation is not warranted as a punishment of 
a subdued rebellion, such destroying of a certain class of pro- 
perty as a war measure for the purpose of subduing rebellion 
is, beyond any fair and intelligent question, legitimate. Un- 
less negro property is to form an exception to other property, 
and is to make a new precedent, departing from and reversing 
the previous practice of war, it is undoubtedly liable to be 
sacrificed to exigencies of suppressing rebellion. We think 
it may be safely said that this property, based as it is from 
first to last on a subversion of the laws of humanity and 
of God, deserves no more delicate consideration than other 
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species of property. To use the negro’s services against the 
rebellion, to deprive rebellion of his ministerial aid in raising 
food to support rebels in fighting, to divert from our own 
armies a part of the rebel force, by making it necessary to 
guard against negro insurrection, is as much according to the 
laws of war as to discharge cannon against the foe in battle 
array. The freemg of the negro might not be warranted 
except as incidental to the main purpose, and as an induce- 
ment to him to serve us and oppose our enemy ; but for this 
end we regard it as unquestionably according to the laws of 
war. Supposing Austria made war upon us, and endeavored to 
subvert our Constitution and dismember our Union; would 
any one question our right to offer liberty to Hungarians if 
they would serve in our ranks, or dig trenches for us, or if 
they would make a diversion in our favor by an insurrection 
at home? We think no statesman would hesitate to adopt 
such a measure, on any legal scruple, if the measure were 
believed to be efficacious. Why then so much delicacy about 
the negro? Can it spring from aught else but the posthumous 
terror inspired by the dead lion, the slave power? So long 
has slaveocracy lorded it among us, that when it is deposed 
and dead we are still haunted by the fear of it, as a ghost of 
terror. For our part, we are perfectly willing to leave the 
emancipation of the negro to God and the solution of the 
problem of moral progress. We would not tread in the least 
out of our path in suppressing this accursed rebellion, to 
secure the negro’s freedom; but if that measure would be 
materially conducive to overthrowing this most dangerous foe 
of our Union and liberties, then we think a man not up to 
the standard of a Roman or an American republican, who 
will balk and go backward in reference to such a step. Our 
anti-slavery has always been as much, and we may admit 
more, a regard for the welfare of our white selves than for the 
poor, oppressed, degraded black. The eye of any intelligent 
historical observer of men and things, we think, must see that 
this rebellion is poured upon us as a vial of wrath from an 
offended God, for our treading the negro in the dust in 
contradiction of our own vaunted principles of liberty em- 
bodied in our Declaration of Independence ; and this impres- 
sion we have gathered from the writings of our early patriots, 
Washington, Jefferson, and others, as well as from the teach- 
ings of God’s Word and general history. 

The writer of the article goes on to point out some of 
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the limitations of the jus belli. In the progress of civiliza- 
tion the usages of war are humanely made to bear as lightly 
as possible upon the individual ; the tendency is, to meddle 
as little as possible with private property. “But whenever 
this law of war reaches such a pitch of humanity that private 
property cannot be invaded or destroyed in military opera- 
tions, then war itself must give way to Christian ‘progress, 
which time, we fervently pray to God, may be hastened. 
While war is practised, private property must be sacrificed to 
military necessities, as it has been and will be. Lands must 
be occupied and growing harvests trampled under foot, houses 
occupied or destroyed, and obstinate cities reduced and 
wasted. In short, whatever is necessary to subdue’ the 
enemy, must be lawful in war. At the same time, a humane 
warfare, while it will show no weak hesitancy, none of that 
misplaced forbearance which is truly cruel because it tends 
to protract the struggle, will never be ruthless nor revenge- 
ful, nor do aught of mischief aside from the grand aim of 
martial success. This statement is fully corroborated by the 
authorities cited in the article in question. The Constitu- 
tion declares that ‘* Congress shall have the power of estab- 
lishing rules for deciding in all cases what captures on land 
or water shall be legal,” &c.; and Chief Justice Marshall, 
in Brown v. United States, 8 Cranch, 110, declares that this 
power authorizes Congress to confiscate enemy’s property 
found within dur territory. In the Mexican war, Gen. Scott 
was directed to levy contributions for the subsistence of his 
army upon the region it occupied. This, it is true, he 
declined to do; not, however, on the ground of its trans- 
gressing the laws of war, but because it was an impracticable 
and inexpedient way to obtain provision. Halleck, and other 
writers cited, do not controvert the right to seize and appro- 
priate enemy’s property, while they limit the title thus ac- 
quired to what is actually reduced to possession. In the 
treaties of peace which are cited, provisions are frequently 
contained for the restoration of private property. But these 
very provisions indicate that property otherwise remains as 
the war left it. Never where property has been destroyed 
by a belligerent, can any laws of war require him to make 
restitution, unless by treaty he agrees so to do. 

Now emancipation is not like the capture of prize by sea or 
personal property by land ; because, in these cases, the pro- 
perty remains, while the title to it is changed. It was the 
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enemy’s ; it is now the captor’s. Were the United States to 
appropriate the slaves and retain them in slavery as public 
property, or allow them to be retained as private property of 
the captors, then the case would be analogous, though war- 
ranted by the clause in reference to capture by land and sea 
contained in the Constitution. But emancipation destroys the 
property, though the subject of it, the negro, still remains. 
It is therefore like sinking the enemy’s ship, battering down 
his fortress, or destroying private property in military opera- 
tions. It was and is not. Therefore such property can no 
more stand in the way of military operations as a shield to the 
enemy or an impediment. to us, and it may as legitimately be 
used up in military measures, as any other private property 
in the martial progress of acampaign. Restitution cannot be 
made ; for the military measure destroyed the property, and 
destruction of property by a belligerent in the measures of war, 
furnishes ipso facto no claim for compensation. 

The writer, in the course of his article, cites at length 
diplomatic proceedings relative to the treaty of Ghent. The 
treaty stipulated that all places taken by either party should 
be restored without delay, without carrying away public 
property captured in such place, or any slaves or other 
private property. Now it is noticeable that this treaty is 
directly an authority for our position, because the stipulation 
was necessary to confer a claim to restitution, and otherwise 
the property would remain vested in the party possessed of it 
when hostilities ceased. The British afterwards declined to 
give up slaves which had taken refuge under their flag, induced 
by proclamations of their officers during the war, promising 
them freedom. Property in slaves was then recognized by the 
British as well as by ourselves. In the correspondence on 
this subject the British claimed the right to emancipate slaves 
as a war measure, and that those thus freed by their proclam- 
ation had ceased to be slaves.'. On our side such right was 
denied, and the language of the treaty was invoked as con- 
firming our claim to restitution. The question was referred 
to Russia as an umpire. Now what is authority in this matter, 
the claims of the diplomatists arguendo, or the decision of the 





1 It is to be remembered that at this time Great Britain recognized 
perty in slaves, not having as yet abolished slavery in the West Indies; 
and the position assumed by Great Britain as to the right to emancipate 
must be taken to have been recognized as correct by Russia in its decision 
of the controversy. 











656 The Right to Confiscate and Emancipate. 


umpire? True, Mr. Adams, our secretary, acting as our 
advocate, made a plea for the restitution of the negroes. But 
what did the court say? That is the question : for Mr. Adams 
himself might have spoken very differently as judge from 
what he advanced as our ministerial advocate." Now Russia 
declined to decide against the right to emancipate as a war 
measure. So far, therefore, as this decision has any weight, 
it makes in favor of the right of emancipation. 

The writer, in closing his article, quotes Sir Michael Foster, 
in reference to ‘* the sweets of revenge and the joys of con- 
quest.” Thus he ends as he begins his article, with treating 
the question of emancipation and confiscation as punishment 
for a subdued rebellion, instead of measures for subduing the 
rebellion. We hope we have fully answered his reasoning, 
by showing that it does not apply to the case in hand. 

R. F. F. 








1 Mr. Adams afterwards, in his place in Congress, maintained a very 
different doctrine in the following terms :— 

“I lay this down as the law of nations. I say that military authority 
takes, for the time, the place of all municipal institutions, and slavery among 
the rest; and that, under that state of things, so far from its being true 
that the States where slavery exists have the exclusive management of the 
subject, not only the President of the United States, but the Commander of 
the Army, has power to order the universal emancipation of the slaves. 

— From the instant that the slaveholding States become the 
theatre of a war, civil, servile, or foreign, from that instant the war powers 
of Congress extend to interference with the institution of slavery, in every 
way in which it can be interfered with, from a claim of indemnity for slaves 
taken or destroyed, to the cession of States, burdened with slavery, to a 
foreign power. . . . Itisa war power. I say it is a war power; and 
when your country is actually in war, whether it be a war of invasion or a 
war of insurrection, Congress has power to carry on the war, and must carry 
it on, according to the laws of war; and by the laws of war, an invaded 
country has all its laws and municipal institutions swept by the board, and 
martial power takes the place of them. When two hostile armies are set 
in martial array, the commanders of both armies have power to emancipate 
all the slaves in the invaded territory.” He also said in reference to his 
advocacy of the claims under the treaty of Ghent:—“It was utterly 
against my judgment and wishes; but I was obliged to submit, and pre- 
pared the requisite dispatches.” (Congressional Globe, T'wenty-Seventh 
Congress, second session, 1841-42, vol. 2, p. 424.) 
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LORD BACON’S VINDICATION, ! 


EIGHTEEN months since, shortly after the appearance of 
Mr. Hepworth Dixon’s ‘* Personal History of Lord Bacon,” we 
drew attention to the fact that the reputation of England’s 
most illustrious Chancellor had been purged of the black 
stains which long disfigured it, and we extracted from the 
text of the vindication certain points of especial interest for 
legal readers. The impression made by Mr. Dixon’s work 
on the intellect of the country has been as deep as it was 
unexpected. Addressed to critical readers, whom the writer 
assumed to be familiar with all the ascertained facts of 
Bacon’s career, the volume found not the less a ready accept- 
ance from the general public, and passing rapidly through 
two editions provoked discussion in every quarter where the 
importance of original historical research is justly appreciated. 
The result of the debate, as far as minds competent to weigh 
points of testimony are concerned, has been the unanimous 
acquittal of Bacon on the grave accusations that Pope con- 
densed into epigrams, and Macaulay and Campbell expanded 
with declamatory artifice. A total revolution has been effected 
in the prevailing estimate of the principal actors in that vul- 
gar melo-drama, alike false to art and irreconcileable with 
history, which generations of indolent credulity have accred- 
ited as giving a veracious picture of Francis Bacon’s charac- 
ter and career. Essex, the spoilt child of romance, is now 
recognized as the petulant, wayward, selfish man, who cared 
more for a game of tennis than the interests of the friend for 
whom he was supposed to have fought with unswerving gen- 
erosity and enthusiasm. Oliver St. John, the spurious cham- 
pion of constitutional freedom, is found to be an insolent 
knave, whining pitifully under the punishment justly inflicted 
upon him, not for questioning the legality of a benevolence, 
but for seditious slander against the Crown. Peacham, the 
inoffensive country pastor with a harmless taste for specula- 
tive politics, is ascertained to be a wretch whose crimes had 
secured for him ejection from the priestly order before ever he 
fell under Bacon’s notice, and whose subtle slanders and 
complicated lies are explicable only by a suggestion of mental 
aberration. The facts have been as completely turned inside 
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out as the actors. No educated man will ever again venture 
to say that Essex gave Twickenham Park to Bacon, that 
Elizabeth frowned on the fortunes of the young lawyer, that 
Francis Bacon of the House of Commons bowed penitentially 
to expressions of Court displeasure, that his name after the 
execution of Essex was unpopular in the country, that he 
made a mercenary marriage, that as a legal adviser of the 
Crown he was an advocate of unconstitutional practices, or 
that as a judge he received bribes for the perversion of justice. 

Having achieved such results by the ‘* Personal History,” 
the main force of which, apart from the light it throws on 
Bacon’s intercourse with his mother and his brother Anthony, 
was directed against the fabrications of the calumniators, 
Mr. Hepworth Dixon has completed his noble work with an 
entire narrative of the great Chancellor’s life. This ** Story 
of Lord Bacon’s Life,” : as an exhaustive and harmonious his- 
tory of all that is known relative to the public and personal 
career of Bacon, will find its way into the hands of every 
student. To those readers, however, whom professional 
avocations will preclude from reading the book till the advent 
of the long vacation, we would mention two points of impor- 
tance in which the later work differs somewhat from its 
precursor. 

Of all the charges against Bacon, the one which legal 
writers have dwelt upon with the greatest force is that which 
condemns him for consulting the judges i in the Peacham case 
as to whether the crime of seditious writing amounted to high 
treason. Macaulay stigmatizes the memorable consultation 
as most scandalous and unusual. ‘* Bacon,” maintained the 
Edinburgh Reviewer, ‘* was not conforming to an usage then 
generally admitted to be proper. He was not even the last 
lingering adherent of an old abuse. It would have been 
sufficiently disgraceful to such a man to be in this last situa- 
tion. Yet this last situation would have been honorable com- 

with that in which he stood. He was guilty of at- 
tempting to introduce into the courts of law an odious abuse, 
for which no precedent could be found.” Such is Macaulay’s 
mode of preferring a charge, for which he was under the 
strangely erroneous impression that he had the authority of 
Coke. That great jurist and rival of Bacon was little quali- 
fied to maintain the doctrine that the king had no right to 
consult his judges. All that Coke demurred to was consul- 
tation carried on with the judges separately, and not in com- 
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mon conference. ‘‘ The kings of England,” observes Mr. 
Dixon, ‘‘ had always enjoyed, and had constantly exercised, 

the right of consulting their judges on the statutory bearing 
of political crimes. Those judges had always been the king’s 
judges, holding their commissions at his pleasure ; bound by 
their oaths to advise him on points of law, as no man knew 
better, or admitted more frequently, than Sir Edward Coke. 
While he occupied the seat of Lord Chief Justice, he gave 
his aid and assistance to the Crown in every case that required 
such help —in that of Ann Turner; in that of Helwys; in 
that of Somerset ; in that of Monson. Coke, though a judge, 
not only got up the case against the poisoners of Overbury, 
but sat on the bench at the trial, and with his own lips con- 
demned them to death.” In his reply to Macaulay’s assertion 
that no precedent existed for what the historian was pleased 
to term Bacon’s ‘‘ odious abuse” of official power in the 
Peacham case, Mr. Dixon in ‘‘ The Personal History” observed 
that the law-books teemed with precedents, and drew attention 
to the case of Bartholomew Legate, which gave occasion for 
a consultation between the Crown and the judges in 1612, 
two years before Peacham’s arrest. It having been objected 
that Legate’s and Peacham’s cases were so dissimilar that the 
one could hardly be taken as a precedent for the latter, though 
it was valuable evidence of the intercourse maintained at the 
time between the Throne and the Bench, Mr. Dixon now 
gives another precedent, which will most assuredly settle the 
question in his favor, as far as legal critics are concerned. 

‘* Take,” says the author of the ‘‘ Story of Lord Bacon’s 
Life,” ** a special example of this right and custom of consult- 
ing the judges, from the Life of Coke. Of the great politi- 
cal trials of James’s reign, the most famous in every way was 
that of Sir Walter Raleigh. Coke was Attorney-General 
when Sir Walter was arrested, and, under Cecil’s directions, 
had the management of the case against him. Masses of 
depositions and confessions were collected ; but the accusa- 
tions were so vague, the proofs so dubious, that Cecil, uncer- 
tain of obtaining a conviction on the capital charge, requested 
that the judges might be privately consulted. They were of 
opinion that Grey, Cobham, Brooke, and other prisoners 
could be proved guilty—not Raleigh; and Sir Thomas Ed- 
wards, the well-known Ambassador, reported this result of 
their consultation to Gilbert, Earl of Shrewsbury. Cecil, 
dissatisfied with this answer, sent for Sir John Popham, then 
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Lord Chief Justice of the King’s Bench, to Woodstock, to 
confer in private with himself and Coke. The fact of this 
rivate consultation is also reported by Sir Thomas Edmonds. 

he result was a change in Coke’s plan of operations against 
Raleigh. Having previously prepared articles charging the 
prisoners with a triple plot, a Spanish treason, a conspiring 
treason, and a priests’ treason, after these consultations, some 
in common, some in private, with Popham and the judges, 
Coke abandoned these articles altogether, and in their stead 
drew up the indictment charging the prisoners with ‘‘ the main 
lot and the bye plot.” On this most important point of 
3acon’s career, critics have to elect between Mr. Dixon’s pre- 
cedent and Lord Macaulay’s unsupported statement. To us 
it appears that the case cited by the former historian drives 
the followers of the latter in confusion from the field. To 
those who echo the charge that Francis Bacon, as Attorney- 
General, attempted ‘* to introduce into the courts of law an 
odious abuse, for which no precedent could be found,” the 
answer will henceforth be a brief reference to Coke’s confer- 
ences at Woodstock with Cecil and Popham on the course to 
be taken against Sir Walter Raleigh. 

The accusations of bribery and corruption, and the famous 
act of submission and confession, are examined with greater 
precision and at greater length in ‘* The Story of the Life” 
than in the previous vindication. The line of argument pur- 
sued is throughout one in which we unreservedly concur. 
Superficial writers have for years past trained superficial 
talkers to quote the Chancellor’s words, ‘‘I do plainly and 
ingenuously confess, that I am guilty of corruption,” as a con- 
clusive testimony from the lips of the accused that he was 
guilty of the infamous crime of corrupting the springs of 
justice. Taken by themselves, the words might be held to 
have such a signification; but read in connection with the 
context (as even a trivial clause of an unimportant statement 
should be read), they not only do not admit of such a con- 
struction, but they manifestly were penned in the first instance 
by a writer who was especially anxious that such an interpre- 
tation should not be put upon them. The corruption that 
Bacon admitted was not the moral offence, but that technical 
corruption—that irregularity—which, in spite of all his stren- 
uous efforts for the reform and purity of his court, had still 
disfigured some of its proceedings. These cases of irregu- 
larity were, in themselves, few, and examination made it clear 
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that the fault of them rested with knavish or careless subor- 
dinates, not with the supreme functionary. During his tenure 
of the seals, Bacon had to adjudicate on no less than thirty- 
six thousand suits. Yet enemies bent upon his destruction, 
and possessing every opportunity fur discovering his wrong 
acts, were unable to produce against him even the semblance 
of an indictment, without bringing forward matters which the 
framers of the accusation best knew had nothing whatever to 
do with a question of judicial corruption. When completed, 
the list contained twenty-two statements which were made to 
do duty as charges of corruption, and one general charge of 
carelessness. Twenty-three cases of misdeed against a Chan- 
cellor who had decided on thirty-six thousand causes! But of 
these twenty-three cases only four had even an appearance of 
corruption on the part of the Chancellor. Peacock’s, Comp- 
ton’s, and Vanlore’s cases were simple debts; two of those 
debts on bond and interest. The story of Lady Wharton 
needs no comment. Kenneday’s cabinet had never been ac- 
cepted ; and Smithwick’s gift, having been found by the Lord 
Chancellor himself irregular, had been sent back. The affairs 
of the Grocer’s Company, or of the French wine merchants, 
had never been in Chancery or before Bacon judicially ; they 
were arbitrations in which he acted as a lawyer, and received 
a lawyer’s fees. Thus eight of the counts fell through. Of 
the remaining fourteen counts, no less than ten were fees 
which had been paid in a manner perfectly regular as to time 
and place ; Hodge’s cause having been ended ‘+a fortnight” 
before the fee was paid ; Monks’s ‘‘ three quarters of a year ;” 
Young’s (Holman v. Young) ‘‘ long before ;” Fisher's ‘‘ long 
before ;” Scott’s ‘‘a fortnight ;” Lenthall’s ‘‘ many months ;” 
Montagu’s ‘‘ some days ;” Dunch’s also ‘‘ some time ;” Rus- 
well’s ‘* months ;” Barker’s ‘‘ some time.” The fees in these 
ten cases were justly due and duly paid; the fact of their 
being mentioned at all in the bill of accusation showing forcibly 
the fictitious nature of the indictment. Thus, apart from the 
general charge of carelessness, only four particulars still 
remain to be disposed of. But of the four remaining cases 
not one brings even a just suspicion of moral turpitude to 
Bacon. Aubrey’s gift passed into the pocket of Sir George 
Hastings, without Bacon’s knowledge that it had been made. 
The very day after Sir George Hastings obtained the hun- 
dred pounds the upright judge made the ‘killing decree” 
against the man who, in his ridiculous hope to bribe the Chan- 
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cellor, had been duped and plundered by a faithless servant. 
In Egerton’s case the irregularity was only apparent, and the 
judgment (sustained hy two subsequent holders of the Seals) 
was indubitably just. In the two cases yet remaining for 
consideration no proof of corruption existed. Coke himself 
could not assert a perversion of justice in Reynell’s case, in 
which Bacon’s award stood firm aud incontestible after his fall 
from power. In like manner, Hansby’s fee, though its pay- 
ment was attended with want of strict regularity, was neither 
of the nature of a bribe nor corrupting in its effect. No 
bargain to pervert justice was alleged, no perversion of justice 
shown. The last article in the indictment, however, charging 
the Chancellor with suffering his servants to exact fees “and 
presents from the clients of his courts, was one to which 
‘*upon advised consideration of the charge, descending into 
his own conscience, and calling his memory to account so far 
as he was able,” Bacon deemed it his duty to plead guilty. 
In the act of submission and confession, to all the other 
articles preferred against him he confesses certain points, and 
at the same declares that which he regarded as sufficient to 
explain the facts admitted—i. e., to protect himself from an 
inference of personal culpability; but to the twenty-third 
article he makes no declaration, but simply a confession. The 
theft of Hastings and the frauds of Churchill were enough to 
satisfy him that amongst his subordinate officers there had 
been much that was not only irregular, but was flagrantly 
corrupt. Though he had neither profited by nor winked at 
their corruption ; though he had punished it whenever he had 
detected it; still he, as Lord High Chancellor of England, 

was theoretically responsible for it. That which in the indivi- 
dual perpetrators was personal infamy and guilt,.was in him 
as their ruler a technical delinquency. Officially he was 
accountable for misconduct of which in reality he had been 
both pure and unconscious. To the last article of the charge 
therefore he said, ‘‘ I confess, it was a great fault of neglect 
in me that I looked no better to my servants.” It was to a 
technical corruption, altogether distinct from moral turpitude, 
that Bacon pleaded guilty. Writing from Trinity Lodge, 
Dr. Whewell, in a letter recently published, says of Bacon’s 
fall : ** To my mind there is something very pathetic in seeing, 
not only how easily so great a man was ruined, but also what 
a hard and obstinate task it is to restore his fair fame in the 
eyes of after ages when once it had been made the mark of 
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sarcasm and satire. As showing how easily blows struck in 
the zeal of reformers may hit very pure men, has it ever 
occurred to you we have two examples, at least, in our own 
time? I do not believe there have been purer men as to 
olitical corruption than Warburton, the late member for 
Kendal, and Lord Belper. Both were vehement reformers ; 
yet both have been found guilty of corrupt practices in their 
elections.” Dr. Whewell’s illustrations are good. It would 
be as reasonable to impute personal turpitude to such a man 
as Lord Belper for his political misadventures, as to deem 
Bacon infamous because his enemies triumphed over him. 





MR. JUSTICE TALFOURD’S SKETCH OF SIR WILLIAM 
FOLLETT. 


As we announced to our host our intention to depart on the 
following day, he brought us his record of visitors for the 
customary inscription of our names; and, turning over the 
pages, I was startled by the traces of a well-known hand, 
tremulously indicating the presence of ‘‘ Sir W. Follett,” when 
on a journey—too late, alas !—in search of renovated strength, 
in the autumn of 1844. Since then, the calamity which im- 
pended over that celebrated lawyer has occurred: what an 
extinction, how sadly premature, how awfully complete! 
The contrast between life and death never seemed to me so 
terribly palpable as in this reminiscence thus awakened ; the 
action of the life had been so fervid, the desolation of the 
grave was so rayless. Before me lay an expiring relic—for 
the writer was stricken mortally when he traced it—of a life 
of the most earnest endeavors and the most brilliant suecesses 
—a life loved, prized, cherished, honored, beyond the common 
lot even of distinguished men—the life of an advocate who 
had achieved, with triumphant ease, the foremost place in a 
profession which in its exercise involves intimate participation 
with the interests, hopes, fears, passions, affections, and vicis- 
situdes of many lives ; the life of a politician admired by the 
first assembly of free men in the world, idolized by partizans, 
respected by opponents, esteemed by the best, consulted by 
the wisest, whose declining health was the subject of solicitude 
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to his sovereign—quenched in its prime by too prodigal a use 
of its energies; and what remains? A name dear to the 
affections of a few friends—the waning image of a modest 
and earnest speaker—and the splendid example of success 
embodied in a fortune of 200,000/., acquired in ten years by 
the labors which hastened its extinction—are all this world 
possesses of Sir William Follett. The poet’s anticipation, 
‘¢ Non omnis moriar,” so far as it indicates earthly duration, 
has no place in the surviving vestiges of his career. To 
mankind, to his country, to his profession, he has left nothing ; 
not a measure conceived, not a danger averted, not a principle 
vindicated ; not a speech intrinsically worthy of preservation ; 
not a striking image, not an affecting sentiment: in his death 
the power of mortality is supreme. How strange—how sadly 
strange—that a course so splendid should end in darkness so 
obscure! It may be well, while the materials for investiga- 
tion remain, to inquire into the causes of success so brilliant 
and so fairly attained by powers which have left so little traces 
of their progress. Erskine was never more decidedly at the 
head of the Common Law Bar than Follett ; compared with 
Follett, he was insignificant in the House of Commons ; his 
career was chequered by vanities and weaknesses from which 
that of Follett was free; and yet, even if he had not been 
associated with the greatest constitutional questions of his 
time, and their triumphant solution, his fame would live by 
the mere force and beauty of his forensic eloquence as long as 
our language. But no collection of the speeches of Follett 
has been made, none will ever be attempted; no speech he 
delivered is read, except perchance as part of an interesting 
trial, and essential to its story; and then the language is felt 
to be poor, the cadences without music, and the composition 
vapid and spiritless ; although, if studied with a view to the 
secrets of forensic success, with ‘‘ a learned spirit of human 
dealing,” in connection with the facts developed and the diffi- 
culties encountered, it will supply abundant materials for 
admiration of that unerring skill which induced the repetition 
of fortunate topics, the dexterous suppression of the most 
stubborn things when capable of oblivion, and the light evasive 
touch with which the speaker fulfilled his promise of not for- 
getting others which could not be passed over, but which, if 
deeply considered, might be fatal. If, however, there was no 
principle of duzation in his forensic achieyements, there can 
be no doubt of the esteem in which they were held or the 
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eagerness with which they were sought. His supremacy in 
the minds of clients was more like the rage of a fashion for 
a youthful Roscius or an extraordinary preacher than the 
result of deliberate consideration; and yet it prevailed, in 
questions not of an evening’s amusement, but of penury or 
riches, honor or shame. Suitors were content, not only to 
make large sacrifices for the assured advantage of his advocacy, 
but for the bare chance—the distant hope—of having some 
little part (like that which Phormio desires to retain in Thais) 
of his faculties, with the certainty of preventing their opposi- 
tion. There was no just ground, in his case, for the com- 
plaint that he received large fees for services he did not ren- 
der ; for the chances were understood by those who adventured 
in his lottery ; in which, after all, there were comparatively 
few blanks. His name was ‘‘ a tower of strength,” which it 
was delightful to know that the adverse faction wanted, and 
which inspired confidence even on the back of the brief of his 
forsaken junior, who bore the burden and heat of the day for, 
a fifth of the fee which secured that name. Will posterity 
ask what were the powers thus sought, thus prized, thus 
rewarded, and thus transient? They will be truly told, that 
he was endowed in a remarkable degree with some moral 
qualities which smoothed his course and charmed away opposi- 
tion, and with some physical advantages which happily set off 
his intellectual gifts; that he was blessed with a temper at 
once gentle and even, with a gracious manner and a social 
temperament ; that he was without jealousy of the solid or 
showy talents of others, and willingly gave them the amplest 
meed of praise ; that he spoke with all the grace of modesty, 
yet with the assurance of perfect mastery over his subject, his 
powers, and his audience ; and yet they will scarcely recognize 
in these excellences sufficient reasons for his extraordinary 
success. To me, the true secret of his peculiar strength 
appeared to lie in the possession of two powers which rarely 
coéxist in the same mind—extraordinary subtility of percep- 
tion, and as remarkable simplicity of execution.! 


1 From Sequel to Vacation Rambles, 
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RECENT AMERICAN DECISION. 


Supreme Judicial Court of Massachusetts. 
March Term, Suffolk, 1858. 


COMMONWEALTH v. JAMES Woop. 


An indictment under Rev. Sts. c. 127, § 2, for uttering and publishing as 
true a false, forged and counterfeit promissory note, is supported by evi- 
dence of uttering and publishing as true a counterfeit bank bill of an incor- 
porated banking company, established in a foreign State. 


Dewey J.—The indictment properly describes the instru- 
ment alleged to have been forged, to be ‘‘a promissory 
note.” The instrument alleged to be forged was a bank bill 
of a bank incorporated and doing its business in another 
State. A careful examination of our statutes leads to the 
conclusion that there is no provision in terms for punishing 
the offence of uttering and publishing as true a counterfeit 
bill of another State, unless it is embraced in the general pro- 
vision for punishing the offence of uttering and publishing 
forged and counterfeit promissory notes, knowing them to be 
such. The words used in Rey. Sts. c. 127, § 2, are quite 
broad enough to include such bank bills or notes, and the 
only objection to thus applying them, is that which arises 
from the fact that there are various provisons in other parts 
of this same chapter of the Revised Statutes providing pun- 
ishment and penalties for knowingly having bank bills in 
possession that are forged and counterfeit, with intent to pass 
them as genuine, as well as the further provision in the sixth 
section, providing for the punishment of uttering and publish- 
ing counterfeit bank bills of banks within the Commonwealth, 
and making the punishment in such latter case less in its 
maximum than that provided in the second section for uttering 
and publishing promissory notes. 

This question is not a new one; much the same question 
arose under the earlier statute of 1806, c. 120, § 26. It 
was somewhat considered in the case of Brown vy. Common- 
wealth, 8 Mass. 59. This form of indictment was sanctioned 
in Commonwealth vy. Carey, 2 Pick. 47, and again in the 
municipal court by THacuer J. in Commonwealth v. Riley, 
Thach. C. C. 67, where the objection was taken that a bank 
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bill was not a promissory note within the statute of 1804, 
c. 120; but it was said that the form of indictment was con- 
formable to the practice in the highest criminal courts in such 
eases. The Rev. Sts. c. 127, § 2, may, we think, be con- 
sidered as equally authorizing this form of describing bank 
bills of other States, in cases of indictment under it. The 
cases of The State v. Ward, 6 N. H. 529, and The State vy. 
Hayden, 15 N. H. 355, hold differently, but under a statute 
having more distinct provisions for punishing the offence of 
uttering and publishing counterfeit bank bills of another 
State. As already remarked, we have no provision by statute 
for punishing this offence, unless it is found in the second 
section of c. 127 of the Rev. Sts., and punishable as an 
uttering and publishing a forged or counterfeit promissory 
note. We think under our practice heretofore recognized, 
and upon the proper construction to be given to Rev. Sts. c. 
127, the form of the indictment was proper in the present 
ease to authorize the admission of the evidence tending to 
prove the uttering and publishing counterfeit bank bills of 
another State, knowing them to be thus forged and counter- 
feit. 
N. St. J. Green, for the defendant. 
Puitiips, Attorney-General, for the Commonwealth. 


When the word “or” in a statute is used in the sense of “to wit,” that 
is, in explanation of what precedes, and making it signify the same thing, 
an indictment which adopts the words of the statute is well framed. Thus, 
it was held in Brown v. Commonwealth, 8 Mass. 64 (1811), that an indict- 
ment was sufficient, which alleged that the defendant had in his custody 
and possession ten counterfeit bank bills or promissory notes, payable to the 
bearer thereof, and purporting to be signed in behalf of the president and 
directors of the Union Bank, knowing them to be counterfeit, and with 
intent to utter and pass them, and thereby to injure and defraud the said 
president and directors; it being manifest from St. 1804, c. 120, § 2, on 
which the indictment was framed, that “promissory note” was used as 
merely explanatory of “ bank bill,” and meant the same thing. 

It has been determined under former statutes, which contained no pro- 
vision respecting the forgery of the notes or bills of banking companies 
established in foreign States, that the forgery of the bills of such banks, or 
the uttering and publishing as true, of bills purporting to be issued by them, 
might be prosecuted, and offenders found guilty of such acts punished, as 
for forging and counterfeiting promissory notes, or the uttering and pub- 
lishing of forged and counterfeit promissory notes as true, knowing them to 
be forged and counterfeit. Commonwealth v. » 2 Pick. 47 (1823); 
Commonwealth v. Simonds, 14 Gray, 59 (1859). The reason assigned as 
the ground of the decision in these cases is, that there were no provisions 
in the statute specially in relation to the bills or notes issued by incorpo- 
rated banking companies established in foreign States, and that they were 
included in the general provisions respecting promissory notes. Common- 
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wealth v. Dole, 2 Allen, 166, 167. But see now Gen. Sts. c. 162, § 4. And 
it has never been held that the bills of incorporated banks in Massachusetts 
could be treated in criminal prosecutions as promissory notes. It will be 
observed that the case of Commonwealth v. Simonds, decides that the ob- 
jection that the counterfeit paper was not sufficiently described as a promis- 
sory note, but should have been set out as a bank bill, cannot be taken on 
motion in arrest of judgment, because by the indictment it does not appear 
that the note set forth is included in the sixth section of the statute. But 
in Commonwealth v. Dole, it was shown by the evidence that the note set 
forth was a bank bill of the kind referred to in that section; and it was 
held, that the objection, that the bill did not support the allegations in the 
indictment, was well taken. — Massachusetts Digest, Forgery, pl. 41, 42, 
43, and note. 


RECENT ENGLISH CASES. 


Court of Common Pleas. 
OLIVER v. OLIVER.—Nov. 7, 8, 1861. 


Correspondence—Right of property in paper on which letters are 
written, 

A. wrote certain letters to B., of which letters A. afterwards lawfully 
obtained the possession. 

In an action of detinue brought by B. against A. for the recovery of the 
letters, the judge who tried the cause directed the jury that the paper on 
which the letters were written was the property of the party receiving them, 
and that an action of detinue for the recovery of them would lie. 

Held, that the direction was good. 

This was an action of detinue tried before Channell B., at 
Exeter, when the jury found a verdict for the plaintiff with 
one farthing damages. 

Coleridge, Q. C., now moved for a rule for a new trial on 
the ground of misdirection, and that the verdict was against 
the weight of evidence. The action was brought to recover 
certain letters written by the defendant to the plaintiff, which 
letters the defendant had again lawfully become possessed of, 
and which he, the defendant, retained against the wish of the 
plaintiff. The learned judge directed the jury that the paper 
upon which a letter is written becomes the property of the party 
receiving it. It was contended for the defendant that he 
ought to have directed a nonsuit to be entered, on the ground 
that the receiver of a letter has no such property in it as will 
entitle him to maintain an action of detirfue for it if the sender 
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has again got lawful possession of it. The following cases 
were cited during the argument : — Pope v. Curl, 2 Atkyns, 
341; Thompson v. Stanhope, Ambler, 737 ; Gee v. Pritchard, 
2 Swanston, 402; Prince Albert v. Strange, 1 Mac. & 
G. 25. 

Cur. ad. vult. 


Erve C. J. now delivered the judgment of the court. In 
this case, which was tried before my brother Channell, at 
Exeter, he laid down the law that in the case of correspon- 
dence between parties, the paper at least upon which the 
letters are written becomes the property of the receiver. In 
the case of a copyright the law is different, for the copyright 
is in the writer, and the person who receives the letters has no 
right to publish them ; but in the present case I have no hesita- 
tion in saying that my brother Channell correctly directed the 
jury. 

Rule refused. 


Court of Exchequer. 


Sutton v. THe GREAT WesTERN Ratmway Company.— 
May 8, 1862. 


Practwe—P articulars. 


A carrier, suing a railway ee | for the amount of alleged overcharges 
on hundreds of items for carriage o ls :—Held, not obliged to furnish 
particulars of the overcharges until they should have furnished him with a 
copy of their tariff and charges. 

This was an action by a carrier to recover £214 as money 
received by the Company to his use. The particulars claimed 
that sum on 1,723 items of charges for carriage of parcels ; 
the gross amount of such charges being claimed to the amount 
of above £600. The items were set out; but in each case, 
the gross sum being claimed, it did not appear how much was 
really alleged to have been overcharged. Applications had been 
made at chambers to three of the Barons (Martin B., Bram- 
well B., Wilde B.), upon the part of the Company for further 
and better particulars, showing, in each item, the overcharge. 
This was met, on the part of the plaintiff, by a demand for the 
Company’s tariff or rate of charges, which had been refused, 
whereupon the summonses had been dismissed. 

Raymond now moved the Court, upon the part of the Com- 
pany, for further and better particulars, showing in each item 
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the amount alleged to have been overcharged. He urged 
that the plaintiff must be in a position to show this, for he 
had claimed a total sum of £214 as overcharged, and of 
course must have made that up of the overcharges in each 
rase. 

The Court (Potiock C. B., Martin B., Bramwe ct B., 
and WiLbeE B. ) were of opinion that there was no ground for the 
application, as the Company had refused a list of their charges. 
They were bound to know these overcharges, having detained 
the plaintiff’s goods until they were paid what they demanded. 
When the plaintiff was informed at what rate they charged, 
he would be able to state how much he alleged they had over- 
charged. 


Rule refused. 


Court of Exchequer. 


Brapsury AND Orners v. MorGan anp Orners. — 
June 4, 1862. 

Contract — Guarantee — Death of contractor — Liability of 

executors. 

Although an authority is revoked by death, a contract is not so, if from 
its own nature it may continue; and hence the executors of a guarantor are 
liable on a continuing guarantee, to subsist until notice from guarantor, for 
goods supplied after the death of the guarantor, before notice. 

Action on a guarantee against the executors of the guar- 
antor, one J. Leigh. The guarantee was set out in these 
terms :-—‘‘ I request that you will credit Henry Leigh, in his 
business, &c., and in consideration of your doing so I engage 
to guarantee the regular payment of the running account 
(until I give you notice to the contrary) to the extent of 
£100.” Averment that before such notice, the balance of the 
running account, amounting to £100, was unpaid. 

Plea. That the balance of the running account was due 
for goods sold by the plaintiffs and credits given by them a/ter 
the death of the guarantor. 

Demurrer. Phe plaintiffs’ points were that until notice of 
the death of the guarantor the liability on the guarantee con- 
tinued against his representatives; and that there was an 
implied contract that the guarantee had continued until notice 
yiven. 

The following were the points intended to be insisted on by 
the defendants, on the argument of the demurrer herein, 
namely, that the death of the said Joseph Manuel Leigh 
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operated as a determination of the said guarantee entered into 
by him. That the intention of the parties that it should be 
limited to the lifetime of the said Joseph Manuel Leigh is 
sufficiently apparent, both from the nature of the transaction, 
and from the power to terminate it by notice reserved to the 
guarantor only. That clear words ought to be used in such a 
guarantee, to extend it beyond the guarantor’s lifetime. That 
the defendants, as executors, are not liable for goods sold, or 
for advances made, or credits given to the said Henry Jones 
Leigh by the plaintiffs after the death of the said Joseph 
Manuel Leigh. 

Beresford “(Hume Williams, and Lush, Q. C., with him) for 
plaintiffs, in support of the demurrer, cited Williams on Ex- 
ecutors, p. 1464, 1506, and Wentworth v. Cock, 10 Ad. & E. 
42. There was a passage contrd in Williams on Executors, 
p- 1461, but it is taken from Smith’s Mercantile Law, p. 477, 
and of the cases there cited to support it two do not establish 
it—for they were cases of authorities, not contracts ; and two 
are the other way. 

J. Brown, for the defendants, in support of the plea, cited 
Blades v. Free, 9 B. & C. 167, where it was held that execu- 
tors of a husband are not bound to pay for goods supplied to 
wife after his death. [Pottock C. B. That case, like Smout 
v. Ilbery, 10 M. & W. 1, rather turned on the question of 
authority—the authority of a wife to bind her husband for 
necessaries. Here there is a perfect contract already created 
and subsisting. No doubt an authority is revoked by death. | 
But this is in effect the same case ; for a guarantee is unilateral, 
and implies a continuing request ‘from the guarantor. More- 
over, if his death does not revoke it, how can it be revoked 
at all? the express promise is that it shall be terminated by 
notice from him. There is no implied contract that it shall 
continue until such notice is given. 

Pottock C. B. delivered the judgment. If this were only 
a case of a continued request, then it might be that the prin- 
ciple that an authority is revoked by death would apply. But 
it is not so. It is a case of a contract, in its nature continu- 
ing. And there is no authority that the death of the con- 
tractor necessarily puts an end to the contract.’ All principle, 
authority, and reason, appear to go the other way. 

1 Vide Campanari v. Woodburn, 15 C. B. 400 


2 On the contrary, vide Werner v. Pert 2 M. & G, 853; Prior v. 
Hambrow, 8 M. & W. 873. 
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BraMweEL.t B. It is true that in Williams on Executors 
there is a passage to the effect that a guarantee is put an end 
to by death, but it is taken from Smith’s Mercantile Law, and 
the cases there cited do not support it. The general rule is laid 
down in the former work—that the executors represent the 
testator as to his liabilities on contracts, even although they 
are not named therein. There is an exception in the case of 
contracts requiring the personal skill of the testator. There 
is nothing to bring this case within the exception, and it is 
clearly within the rule. 

CHANNELL B. concurred.' 

Judgment for the plaintiff. 


Court of Exchequer. 


CRESSWELL v. Hepces.—June 11, 1862. 


Tenant in common—Right of as against co-tenant—Destruction 
of property— Pleading. 

One tenant in common, sued in trespass by another, for destroying the 
property, may plead that, except in respect of a certain undivided share or 
shares, he, and not the plaintiff, is entitled or interested, and as to such 
share or shares, payment into court. 


Trespass for breaking and entering the messuages and 
land ‘‘of the plamtiff,” the declaration alleging that the 
defendant pulled down and prostrated and totally destroyed 
the walls and fences of the premises and removed all ves- 
tiges thereof, and expelled and put out the plaintiff, and kept 
him so expelled, and deprived him of the use and enjoyment 
of the premises. 

Plea as to so much of the trespasses as were committed 
upon, to, or in respect of 48-315th parts of the said mes- 
suages, &c., the defendant paid into court £15, and averred 
that the said sum was sufficient to satisfy the claim of the 
plaintiff in respect of the matters herein pleaded to; and as 
to the residue of the trespasses, that 267-1,315th parts of 
the messuages, &c., were the messuages, land, soil, and 
freehold of the defendant.—Demurrer. 

And for a further plea -to the said evidence of the tres- 
passes, the defendant said that 267-315th parts of the mes- 





1 Martin B, was absent. - 
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suages, &c., were not the messuages, &c., of the plaintiff, 
as alleged.—Demurrer. 

One of the grounds of objection assigned to this plea was, 
that the parts of the messuages and premises to which it is 
pleaded, being undivided parts, the pleas can be no answer. 

Replication as to the second plea to the residue of the said 
trespasses, that the said messuages, &c., were the messuages, 
&c., of the plaintiff and the defendant as tenants in common 
thereof in undivided shares, and that the defendant committed 
the trespasses in his own wrong.—Demurrer. 

The ground of demurrer argued by the defendant to the 
replication being that a tenant in common can recover only, 
in trespass, for the damage done to his own share; and that 
the co-tenant may sever his own share in pleading for the 
purpose of his defence. 

Phipson, Q. C., for the plaintiff, in support of the demurrer, 
argued that tenants in common were seised per my et per tout, 
and could not in pleading sever their interest; and that the 
plea was founded on a fallacy in supposing that the plaintiff 
was not entitled to the possession of every part of the premises. 
He cited Cubitt v. Porter, 8 B. & C. 269; Murray v. Hall, 
7 C. B. 441; Stedman vy. Smith, 8 E. & B. 1; and Wilkinson 
v. Haygarth, 12 Q. B. 837. 

Gray, for the defendant, in support of the plea, argued 
that though the shares were undivided, they were at law 
distinct, and for the purposes of pleading divisible; that the 
plaintiff could not be entitled to damages in respect of the 
defendant’s share or interest; and that if the plea did not 
show that the plaintiff was only entitled in respect of certain 
shares, he might claim damages in respect of the whole, as 
the declaration did not disclose that he was tenant in common, 
and there was no other mode of raising the defence but by 
pleading it. 

Phipson, Q. C., in reply, denied that this was so, and 
contended that on the plea of payment into court the gross 
interest might be shown in order to estimate the damage he 
was entitled to. This plea, however, was to the title or 
possessor’s right, and he insisted that the plaintiff was entitled 
to the possession of every part of the premises, so that the 
plea was bad. [Poxttock C. B.—But you cannot claim 
damages in respect of another man’s possession.] This plea 
is not to damages. The proper mode of raising that question 
75° 
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would be to take issue on the allegation that the sum paid 
into court is sufficient to satisfy the claim. 

The Court (Potxock C. B., Martin B., Bramwete B., 
and CHANNELL B.) were of opinion that the plea was good. 
The plaintiff had brought his action, and declared as if he 
had been the owner of the whole property. The defendant 
pleaded, in effect, that as to portion of the interest thereon, 
he himself was entitled, and as to the rest, he paid money 
into court—that is, as to part, he paid money into court, and 
as to the rest, he pleaded that it was his, and that it was not 
the plaintiff’s. There was no objection to this mode of 
pleading. If the defendant had not paid into court enough 
to cover the damage in respect of the plaintiff’s interest, the 
plaintiff would recover more; if enough had been paid into 
court for that purpose, it was an answer to the action, and it 
was of no avail to make a distinction between the right of 
property and of possession which did not in truth exist. If 
the plea had been merely as to the trespass committed to or 
upon the premises, it would have been bad; for, no doubt, 
the plaintiff was interested in the whole. But the words 
‘in respect of it” made the plea good, for their meaning 
was—so far as the trespasses affect the plaintiff’s share or 
have any reference thereto—payment into court. 


Judgment for the defendant. 


LEGAL NOTES AND ANECDOTES. 


A bailiff who had been compelled to swallow a writ, rush- 
ing into Lord Norsury’s court to proclaim the indignity 
done to justice in his person, was met by the expression of a 
hope that the writ was ‘‘ not returnable in this court.” 


Lord CAMPBELL mentions that Lord Erskine, when Lord 
Chancellor, in one of his judgments, observed, ‘* Lord Coxe 
considers the word lunaticus as by no means material, classing 
it with amens and demens, and there is no doubt that the 
moon has no influence over lunatics;” and he notices that 
Vesey, Jun., the reporter, represents this as a point of law 
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decided by Lord Erskine, and puts in the margin of his 
report, ‘‘ In cases of lunacy, the notion that the moon has an 
influence is erroneous.” 


An old English statute commenced by an enactment re- 
lating to the admission of attorneys, and finished by prohibiting 
the importation of horned cattle. 


A few years ago, a learned M. P. brought in a bill with 
the double object of providing public prosecutors for England, 
and making it a statute offence for a servant to steal his mas- 
ter’s corn for the purpose of feeding the master’s horse. 


Sir Matthew Hale did not extend his supremacy over the 
entire See of the Criminal Law; and therefore, when Lord 
CAMPBELL writes of his History of the Pleas of the Crown, 
that it is a ‘* complete digest of the Criminal Law as it 
existed in Sir M. Hale’s day,” he must be understood as ex- 
pressing, in an equitable sense, that what was intended to be 
done was done.! 


It has been said of Blackstone’s Commentaries that they 
have been so often patched, that they will soon resemble Sir 
John Cutler’s silk stockings, from which every particle of 
silk had been displaced by darnings of worsted. 


It was pleaded on behalf of a Hundred charged with a loss 
incurred by robbery on Gad’s Hill, that time out of mind, it 
had been customary to rob upon Gad’s Hill. 


Kelyng reports : —‘* At the Lent Assizes for Winchester 
(18 Car. II.) the clerk appointed by the bishop to give 
clergy to the prisoners, being about to give it to an old thief, 
I directed him to deal clearly with me, and not to say legit in 
case he could not read ; and thereupon he delivered the book 
to him, and I perceived the prisoner never looked on the book 
at all; and yet the bishop’s clerk, upon the demand of 
‘legit or non legit’? answered ‘legit’. And thereupon I 
told him I doubted he was mistaken, and had the question 
again put to him; whereupon he answered again, something 
angrily, ‘legit’. Then I bid the clerk of assize not to 





1 Ruins of Time, by Amos, p. 3. 
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record it, and I told the parson that he was not the judge 
whether the culprit could read or no, but a ministerial officer 
to make a true report to the court; and so I caused the 
prisoner to be brought near, and delivered him the book, when 
he confessed that he could not read. Whereupon I told the 
parson that he had unpreached more that day than he could 
preach up again in many days, and I fined him five marks.” 


A searcher after something or other, running his eye down 
the index of a law-book through letter B, arrived at the 
reference ‘‘ Best—Mr. Justice—his great mind.” Desiring to 
be better acquainted with the particulars of this assertion, he 
turned to the page referred to, and there found, to his entire 
satisfaction, ‘* Mr. Justice Best said he had a great mind to 
commit the witness for prevarication.” 


A translator of Latin law-maxims translated ‘‘ messis se- 
quitur sementem,” with a fine simplicity, into ‘‘ the harvest 
follows the seed-time ;” and ‘‘ actor sequitur forum rei,” he 
made ‘‘ the agent must be in court when the case is going 
on.” Copies of the book containing these gems are exceed- 
ingly rare, some malicious person having put the author up 


to their absurdity. 


At a sitting of the Dublin Court of Exchequer, Baron 
Ricuarps found it necessary to admininister a rebuke to 
Mr. Whiteside, Lord Derby’s Irish Solicitor-General. Mr. 
Whiteside demanded, in a declamatory manner and in an 
unusual style, that the court should give its reasons for the 
course taken in the case, and expressed regret that there was 
no appeal from its decision. Baron Ricuarps said, he had 
too much reliance upon the gentlemen of the bar to fear that 
such a style of addressing the court would be adopted as a 
precedent. ‘* Mr. Whiteside has referred to the performance 
of my duty as a Commissioner in the Incumbered Estates 
Court,” said the judge; ‘he has no right to inflict upon me 
the odium of his panegyric. I disclaim his comment, and 
reject his praise.” 


In the Statutes at Large some funny things may be found. 
There is one which is not to be brought to book, and must be 
given as a tradition of the time when George III. was King. 
Its tenor is, that a bill which proposed, as a punishment of 
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an offence, to levy a certain pecuniary penalty, one half 
thereof to go to his Majesty and the other half to the informer, 
was altered in committee, in so far that, when it appeared in 
the form of an act, the punishment was changed to whipping 
and imprisonment, ‘the P se me 23 being left unaltered. 


It is wonderful that such mistakes are not of frequent 
occurrence when one remembers the hot, hasty work often 
done by committees, and the complete entanglements of sen- 
tences on which they have to work. Bentham was at the 
trouble of counting the words in one sentence of an Act of 
Parliament, and found that, beginning with ** Whereas” and 
ending with the word ‘‘ repealed,” it was precisely the length 


of an ordinary three-volume novel. 


The Irish statute-book opens characteristically with «* An 
Act that the King’s officers may travel by sea from one place 
to another within the land of Ireland.” 


Many very ancient works have no title-pages, but com- 
mence thus, Hoc Incipit, &e. A gentleman of more ambi- 
tion than capacity, coming into possession of such a volume, 
had it very handsomely bound, causing it to be lettered thus : 
‘¢ Works of Hoc Incipit. Rome. 1490.”' 


In a carriage case before the Queen’s Bench, Mr. Hawkins 
had frequently to advert to that description of vehicle called 
a ‘* Brougham,” which he pronounced in proper dissyllabic 
form. Lord CAMPBELL suggested that the word was as 
frequently contracted to ‘‘ broom,” which was just as well 
known, and the use of which would save a syllable. Hence- 
forward Mr. Hawkins called it ‘‘ broom.” Presently the 
argument turned on omnibuses, and Lord CaMpPBELL fre- 
quently used the word ‘‘ omnibus,” to which he gave its due 
length. ‘*I beg your Lordship’s pardon,” retorted Mr. 
Hawkins, ‘* but if your Lordship will call it ‘ bus,’ you will 
save two syllables, and make it much more intelligible to the 
witnesses.” The learned lord assented to the proposed 


abbreviation. 


Grsson C.J., delivering the opinion of the court in Riddle 
v. Weldon,? on the rights of a lodger to exemption from dis- 





1 The North American Review, July, 1854, p. 367, note. 
2 5 Wharton, 9. 
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tress, says that Poins’s friend speaks with ‘‘ legal precision,” 
when he demands,—*‘ Shall I not take mine ease in mine 
inn?”?! 


In Rolle’s Reports, p. 286, in an action for words, the 
ease is, ‘* Home dit, Sir Th. Holt hath taken a cleaver and 
stricken his cook upon the head, so that one side of the head 
fell upon one shoulder, and the other upon the other shoulder, 
et ne averr que le cook fuit mort; et pur ceo fuit adjudge 
nemy bon ;” the cook’s death, after the splitting of his head, 
being matter of inference only. Mr. Wallace says this case 
may be commended to Mr. Chitty, who may, perhaps, recon- 
cile the matter of pleading involved in it with the doctrines of 
Medical Jurisprudence.’ 


The fisherman in PLautus’s Rudens, expresses what are 
common notions of the ignorant in law concerning property 
found: 


Ubi dimisi retem atque hamum, quidquid haesit extraho, 
Meum quod rete atque hami nacti sunt, meum potissimum ’st. 


The mitigation of punishment in cases of homicide se defen- 
dendo is glanced at by Shakspeare’s Gravedigger, who throws 
out that Ophelia would not have had Christian burial, but 
that the Crowner had found her suicide se offendendo. 


The President of the United States cannot suspend the 
privilege of the writ of habeas corpus, nor authorize a mili- 
tary officer to do it.° 


‘¢ Though the court may order an election nunc pro tunc,” 
said MauLe J., in a recent case,‘ *‘ it is beyond the power of 
the courts, or of an act of parliament to recall a day that has 
passed, or make a thing which has happened not to have hap- 
pened.” 


Non tamen irritum 
Quodcunque retro est efficiet.5 


*That, according to the writer, is beyond the power of 
Omnipotence itself. 


1 King Henry IV. (Part L.), Act III. Scene 3. 

2 The Reporters, 183, 3d ed. 

3 In Re Merryman, 7 Jurist, N. S., 325, part 2. 
* Mayor, &c. v. Oswald, 3 E. & B. 670., 

5 Hor. ILI. Carm. 29, 45, 
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Henry Fox, in a hot attack on Lord Chancellor HanpwIickE, 
who was supposed to have no desire to reform the many abuses 
of his office, exclaimed : ‘* Touch but a cobweb in Westmins- 
ter Hall, and the old spider of the Law is out upon you, with 
all his vermin at his heels.” ? 


Some years since I ventured to request information as to 
the proper way of pronouncing the word ‘ Elia,” ‘from the 
talented and kind-hearted Judge TaLFourD, whose days were 
brought to a close under such truly awful circumstances. The 
ready reply which he gave to an upknown inquirer, whilst it 
illustrates the courtesy and cordiality of his character, may 
prove interesting to your readers. ‘* Temple, June 15, 1838. 
Sir—I have the honor to acknowledge the receipt of your 
letter of the 11th, and to express my pleasure at finding that 
you sympathize with me in genial admiration of the delightful 
person to whom it refers. All I know respecting the signa- 
ture of ‘ Elia’ will be found at p. 65 of the second volume 
of ‘ Lamb’s Letters.’ It was the real name of a coxcombical 
clerk thirty years dead, whom Lamb remembered at the South 
Sea House, and prefixed to his first essay (which was on the 
‘Old South Sea House’) in the London Magazine. The 
editor afterwards used it to distinguish Lamb’s articles, and 
he finally adopted it. The i is short (Elia). It is an Italian 
name.—I have the honor to be, sir, your obedient and faithful 
servant, T. N. Tatrourp.”? 


In Manning and Bray’s ‘‘ History of Surrey,” the following 
curious account is given of Mr. Sergeant Davy’s early career : 
—‘‘ This gentleman was a most eccentric character. He was 
a chemist at Exeter ; and a sheriff’s officer coming to serve on 
him a process from the Court of Common Pleas, he very civilly 
asked him to drink some liquor. Whilst the man was drink- 
ing he contrived to heat a poker, and then asking what the 
parchment process was made cf, and being answered of sheep- 
skin, he told the man he believed it must eat as well as mutton, 
and recommended him to try. The bailiff said it was his 
business to serve processes, not to eat them; on which Mr. 
Davy told him if he did not eat that, he should swallow the 
poker ; the man preferred the parchment; but the Court of 





1 The North American Review, July, 1854, p. 151. 
2 Notes and Queries. 
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Common Pleas (not then accustomed to Mr. Davy’s jokes) 
sent for him to Westminster-hall, read him a serious lecture 
for contempt of their process, and sent him to the Fleet. 
From this circumstance, and the conversation of some unfor- 
tunate legal man whom he met there, he acquired that taste 
for the law which the eating a process had not given to the 
bailiff; and when he was discharged from the Fleet, he 
applied to the study of it in earnest. He was called to the 
bar, made a sergeant, and by his humor acquired so much the 
ear of the court and of the juries, that every one desired to 
have him as an advocate. He was a great while in very con- 
siderable practice ; but, not confining his wit to the narrow 
compass of the courts, the guineas procured in it slipped 
through his pockets into some other place, and he ended his 
professional career little richer than he began it.”! 


An innkeeper recently appeared at the Borough Police 
Court, on a summons which charged him with having his 
house open before one o’clock on 19th August, that being 
‘the Lord’s day.” It was objected by the counsel who ap- 
peared for the defendant, that the term ‘* Lord’s day” was a 
misnomer according to the Act of Parliament, which specified 
‘* Sunday ;” and the objection being sustained by the magis- 
trates, the case was dismissed. 


Tn a recent English case, a novel witness was literally placed 
in the box—a photograph—which gave unerring testimony of 
the position of the premises involved in the dispute. Photo- 
graphs have been used before for such purposes of justice as 
the identification of criminals, but the above is the first in- 
stance that we know, of the importation of this most useful 
invention into a civil cause. 


The following entry appears on the court register of the 
Romford Petty Sessions (in Havering Liberty) for the year 
1730, relating to the trial of two men charged with an assault 
on Andrew Palmer. As a curious illustration of the manner 
in which justice was administered in country parts in ‘‘ the 
good old times,” I think it may be interesting to the readers of 
** Notes and Queries :” ‘* The jury could not for several hours 
agree on their verdict, seven being inclinable to find the defen- 





1 Manning and Bray, vol. iii. p. 456. 
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dants guilty, and the others not guilty. It was therefore 
proposed by the foreman to put 12s. in a hat, and hustle most 
heads or tails, whether guilty or not guilty. The defendants, 
therefore, were acquitted, the chance happening in favor of 
not guilty.”! 


In the Court of Queen’s Bench, the name of Mr. Charles 
Dickens having been called, Lord CAMPBELL said, ‘* The 
name of the illustrious Charles Dickens has been called on 
the jury, but he has not answered. If his great Chancery 
suit had been still going on, I certainly would have excused 
him ; but, as that is over, he might have done us the honor of 
attending here, that he might have seen how we went on at 
common law.” 


A very curious document has been issued from the Parlia- 
mentary printing-office. It is the bill which has passed the 
Commons, entitled, ‘‘ An Act to repeal certain statutes, 
which are sleeping and not in use,” and it is made singular by 
the fact that, in it are recapitulated numerous samples of 
ancestral wisdom. One of the statutes provides ‘that no 
man shall ride in harness within the realm nor with launce- 
gays.” Another says, ‘‘ the rates of laborers’ wages shall be 
assessed and proclaimed by the justices of the peace, and they 
shall assess the gains of victuallers, who shall make horse- 
bread, and the weight and price thereof.” A third defines 
‘* what sort of Irishmen only may come to dwell in England” 
(this has been sleeping a very long time) ; and a fourth is 
framed to prevent a butcher from slaying any manner of beasts 
within the walls of London. 
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Digest of Recent English Decisions. 


A DIGEST 
Of all the Appeals to the House of Lords and Privy Council, 
from Michaelmas Term, 1860, to the Sittings after Trinity 

Term, 1861, both inclusive, together also with certain Cases 

first Reported during the same period, but Decided previously 

thereto. 
ACQUTESCENCE. 

Evidence of Consent. —If a man, by words or conduct, 
intimates that he consents to an act which could not be law- 
fully done without his consent, and he thereby induces others 
to act upon the faith of that acquiescence, by the laws of all 
nations he cannot afterwards question the legality of the act 
done. In such a case proof of notice is sufficient without 
evidence of express consent. Cairncross v. Lorimer, HO.LDS. ; 


3 Macq. 827; 3 L. T. N.S. 130; 7 Jur. N.S. 149. 


ADMINISTRATION. 


Intestacy — Administration granted to nominee of the Crown 
— Liability of succeeding Sovereign to refund — Interest. — 
Letters of administration of the personal estate of an intestate 
were granted, in 1800, to F. M., the nominee of the Crown, 
on the supposition that the intestate had died without leaving 
any next of kin. The amount realized under the estate was 
paid over to the sovereign for the time being. In 1859, cer- 
tain persons alleging themselves to be next of kin, claimed to 
be entitled to the estate, together with interest, and instituted 
a suit to establish their claim against H. R., as the personal 
representative of the intestate on the nomination of the 
Crown. 

Held, that the claimants having established their right as 
next of kin, were entitled to the fund, together with interest. 

A succeeding sovereign cannot be held responsible for 
money paid over in error to, and spent by, a predecessor. 
The executors of the deceased sovereign would be liable. 

The administrator appointed after the death of the first 
administrator was not responsible for assets possessed by his 
predecessor in the office of administrator, and which had 
never come to his hands. Aftorney-General vy. Kohler, 
HO.LDs.; 9 W. R. 933. 

And see INFANT, 2. , 
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BANKRUPT. 


Uncertificated bankrupt — Right of assignee to after-acquired 
property — Trading with consent of assignee — Vendor and 
purchaser. — B.,-an uncertificated bankrupt, agreed with the 
owner of a hotel to purchase the business for a certain price, 
which was to be secured to the vendor by an assignment of 
the stock in trade. This was done, and B. carried on the 
business on his own account. The official assignee knew of 
B.’s carrying on the business, but not of the purchase and 
mortgage. 

Held, that the assignee could only take the effects subject 
to the vendor's lien. Kerakoose v. Brooks, p.c.; 3 L. T. 
N.S. 712. 

Brit oF EXCHANGE. 

Foreign bill — Jersey — Presentation — Reasonable time. — 
A bill of exchange was drawn in duplicate by bankers in 
Jersey upon their correspondents in London, payable three 
days after sight. The bill was presented thirty-seven days 
after date, before which time the London firm had suspended 
payment. 

Held, that being a foreign bill, it had been presented with- 
in a reasonable time. Godfray v. Coulman, P.c.; 13 Moore 
P. C. C. 11. 

CHARITY. 


Free school — Dissenting trustees. — In the reign of Edward 
VI. lands were conveyed to trustees ‘‘ for the virtuous educa- 
tion of youth in literature and godly learning.” The trustces 
were to select an honest and discreet person as schoolmaster, 
and to fix and pay his salary, &c., and apply the surplus 
income in repairing the roads and bridges in the neighbor- 
hood, and other purposes for the benefit of the parish. At 
the time when the trust was created there were no penal 
statutes against dissenters, and although the schoolmaster 
had always been a churchman, it had been usual for a long 
period to elect dissenters as trustees. A petition having been 
presented by the present trustees (some of whom were dis- 
senters) for the appointment of new trustees, 

Held, (affirming decision of Lords Justices, 6 W. R. 583, 
the lords being equally divided,) that the primary object of 
the charity being education, all the trustees ought to be 
churchmen. Baker v. Lee. Re Iminster School, HO. LDS. ; 
7 Jur. N.S. 1; 2L. T. N.S. 701. 
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Cuurcu — Cuurcu DIscrpiine. 


1. Appeal—Jurisdiction—Right of appeal from the decision 
of the archbishop confirming the revocation by the bishop of the 
license of a stipendiary curate in his diocese. — There is no 
appeal to the Queen in Council from the decision of the arch- 
bishop confirming the revocation by a bishop of the license of 
a stipendiary curate in his diocese. Poole : The Bishop of 
London, v.c.; 9 W. R. 485; 4 L. T. N.S. 224; 7 Jur. 
N. 8. 347. 

2. Commission of inquiry —3 § 4 Vict. c. 86 — Letters of 
request to the Court of Arches — Authority of the Dean of Arches 
— Deprivation — Scandal. Where the commissioners ap- 
pointed by the bishop, under 3 & 4 Vict. c. 86, to inquire 
into a certain scandal against a clergyman in his diocese, re- 
ported that there was sufficient prima facie ground for insti- 
tuting proceedings against him as to certain charges, it was 
held not to be necessary for the letters of request founded 
thereon to refer to charges as to which the commission found 
that there was not sufficient primé facie ground for instituting 
further proceedings. 

In a suit in the court of arches promoted by a bishop 
against a clergyman in his diocese, in virtue of letters of 
request founded on the report of commissioners appointed 
under 3 & 4 Vict. c. 86, offences alleged to have been com- 
mitted within the diocese, but not charged by the report, and 
facts occurring: out of the diocese, may be alleged in the 
articles and given in evidence at the hearing of the cause for 
the purpose of explaining facts occurring within the diocese, 
and of supporting the charges made against the defendant in 
respect thereof. 

Quere, whether in such a suit the court may entertain and 
adjudicate upon charges not reported by the commissioners as 
fit to be inquired into? 

The insertion in articles of an objectionable item of charge 
will not vitiate others which are well laid, nor can it form 
any objection to the judgment where the judge has confined 
himself to the charges which are well laid. 

The dean of the court of arches has power to pronounce 
sentence of deprivation ; and it is in accordance with the law 
and practice of that court to inflict such a sentence on the 
defendant in a case where grave public scandal has been 
caused to the church by his acts. 
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In a suit for the correction and reformation of manners, 
the ground of the sentence is the public scandal to the church, 
and the severity of the sentence must depend upon the gravity 
of the scandal. Bonwell v. The Bishop of London, P.c.; 9 
W. R. 874. 

3. Pleading — Unsound doctrine —3 § 4 Vict. c. 86.— 
Where articles are exhibited against a clerk for unsound doc- 
trine, it is not sufficient to set out in the articles the words of 
the defendant, and to state generally that they contain un- 
sound doctrine; but the unsound doctrine complained of 
must be specifically stated. Heath v. Burder, p.c.; 9 W. R. 
22; 6 Jur. N. S. 785; 2 L. T. N. S. 670. 


CONTRACT. 


1. Fraud against third parties — Mortgage — Right of re- 
purchase. — Where an instrument between two parties has 
been entered into for a purpose which may be considered 
fraudulent against some third person, it may yet be binding 
according to the true construction of its language as between 
themselves. In such a case the supposed fraudulent inten- 
tion cannot be used for the purpose of determining the true 
construction as between the contracting parties. 

A., a shipbuilder, advanced money to .B., another ship- 
builder, to enable him to finish two ships. B. being unable 
to complete them, assigned them to A., who agreed to finish 
them, and if his advances were paid off before the ships were 
launched, to re-assign them to B. 

Held, not a mortgage, but an absolute sale with a right to 
re-purchase. Shaw v. Jeffery, p.c.; 3 L. T. N.S. 1. 

2. Time — Condition. — Where a creditor agrees to remit 
part of his demand on condition of receiving payment on a 
given day, the court will not enforce the penalty if a bond fide 
endeavor be made to pay the money on the given day, and 
the agreement is otherwise substantially performed. Ram- 
gopal Mookerjee vy. Masseyk, vp.c.; 9 W. R. 4; 3 L. T. 
N.S. 249. 

And see PLEADING, 2. 


CopyHOLp. 


Custom of manor — Unreasonableness. —In ejectment by the 
lord of a manor for forfeiture, evidence was given of an im- 
memorial usage for the copyholders of inheritance, without 
76° 
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license from the lord, te break the surface and get clay with- 
out limit from their copyhold tenements for making bricks to 
be sold off the manor. 

Held, affirming the decision of the Exchequer Chamber 
(8 W. R. 642), that the custom was good. Marquis of 
Salisbury v. Gladstone, HO.LDs. 930. 


Domictu. 

Domicil of origin — Living in lodgings — Clandestine co- 
habitation. —A Scotchman lived part of each year in England, 
at which time he principally lived in lodgings in London, and 
cohabited with women clandestinely there. 

Held, that he did not lose his Scotch domicil of origin. 
Aikman vy. Aikman, H0.LDS.; 3 Macq. 854; 4 L. T. N.S. 
374. 

And see HusBanp AND Wire, 1; Jurispiction, 1. 


EScCHEAT. 


Failure of heirs of a Brahmin—Hindoo law.—The general ; 
right of the Crown to succeed to property on failure of heirs 
is not excluded in the case of a Brahmin. The Collector of 
Masulipatam vy. Cavaly Vencata Narainapah, v.c.; 9 W. R. 
82; 3L. T. N.S. 221. 


EVIDENCE. 


1. Family reputation — Post mark.—Conversation between 
members of a family on the subject of a marriage, cannot be 
received unless evidence be first given of the death of the 
parties between whom the conversation took place. 

Whether the date which a letter bears is primi facie the 
true date—quere. Butler vy. Mountgarret, HO.LDS.; 7 
Ho. Lads. Ca. 633. 

2. Law of Jersey — Objection to a witness on the ground of 
inimitié. — By the law of Jersey, the existence of enmity 
(inimitié) on the part of a witness towards the party against 
whom he is called to give evidence, such as, in the opinion of 
the judges who try the cause, would be likely to prevent the 
witness from giving impartial testimony, is a sufficient ground 
of objection to his admissibility. 

Where a witness in a cause, in several conversations which 
had taken place upwards of two years before the time when 
he was called to give evidence, had attributed his having be- 
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come bankrupt to the defendant, and had expressed his inten- 
tion to be revenged on him, and nothing appeared to have 
occurred since hkely to produce a reconciliation, their lord- 
ships confirmed the judgment of the court below, which had 
rejected his testimony. 

Semble. —' The question for the consideration of their lord- 
ships in a case of evidence of this sort is, not whether the 
evidence is such as, if their lordships had to decide the case 
in the first instance would, in their opinion, sustain the ob- 
jection ; but whether it is not such as might lead reasonable 
men, fairly looking at the case, to the conclusion at which 
the court below have arrived. Janvrin v. De La Mare, P.c. ; 
9 W. R. 623. 

2a. Evidence of expert — Construction of written document. 
— Although an experienced person may be examined as to 
mercantile usage and the meaning of terms of art, he can in 
no case be asked to construe a written document. Kirkland 
v. Nisbet, HO.LDS.; 3 Macq. 766. 

3. Presumption of law — Survivorship. — Where two per- 
sons perish in the same calamity, as when both are drowned 
in the same shipwreck, it is entirely a question of evidence as 
to who died first. 

There is no presumption (in the English law), arising 
from age, sex, or strength, as to who was the survivor. 
Nor, on the other hand, is there any presumption, where the 
evidence is doubtful, that both died at the same time. Wing 
v. Angrave, HO.LDS.; 8 Ho. Lds. Cas. 183; 30 L. J. 
Ch. 65. 

And see AQUIESCENCE ; LeGitmmacy ; Patent, 1; Prac- 
TICE, 4; SuHip, 2. 


GUARANTEE. 


Construction. — General words in the operative part of a 
guarantee held to override special words in the recital. Bank 
of British North America y. Cuvillier, p.c.; 4 L. T. N.S. 
159. 

HusBanp AND WIFE. 

1. Marriage with deceased wife’s sister — International law. 
—5 § 6 Will. 4, c. 54.—B., by his first wife, C., who 
died in 1847, had one son and one daughter. In 1851 he, 
being then a domiciled English subject, intermarried in Den- 
mark with E., the sister of his deceased wife (such marriage 
being valid according to the lex loci contractis), by whom he 
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had one son and two daughters. By his will, dated in 1855, 
he gave all his real and personal estate among the children of 
his two marriages in certain proportions. Both B. and E. 
died in 1855, and the son of their marriage in 1857. The 
question was raised as to whether the share of the latter in 
L.’s estate went, as to the realty, to B.’s son by his first 
marriage, and as to the personalty, among all B.’s children 
equally ; or whether such share, both of realty and person- 
alty, passed to the Crown by reason of the invalidity of B.’s 
second marriage and consequent illegitimacy of the issue. It 
was held by Stuart V. C. and Cresswell J. that the second 
marriage was invalid, and the issue consequently illegiti- 
mate. 

On appeal the decision was affirmed. 

Although the forms of entering into the contract of mar- 
riage are regulated by the lec loci contractiis, the essentials 
of the contract depend upon the lex domicilii ; and therefore, 
if the contract of marriage is such in essentials as to be con- 
trary to the law of the country of domicil, and is declared 
void by that law, it is to be regarded as void in the country 
of domicil, although not contrary to the law of the country in 
which it was celebrated. Brook v. Brook, HO.LDs.; 9 W. R. 
461; 4L. T. N.S. 93; 7 Jur. N. S. 422. 

2. Mahometan law — Divorce — Effect of pleading a divorce 
by khola to a suit by a wife for her marriage portion. — By the 
old Mahometan law a divorce by khola is the sole act of the 
husband, though granted at the instance of the wife, and 
purchased by her, and is not invalidated by the non-per- 
formance by the wife of the promise which was the considera- 
tion for the divorce. 

A wife sued her husband, on the allegation of divorce, for 
her dyn-mohr, or marriage portion. The husband denied the 
divorce, and in order to bar her marriage portion, pleaded a 
divorce by khola and a kholanamah, whereby she released 
her dyn-mohr. By the Mahometan law an irreversible di- 
vorce was not established, nor was the kholanamah of the 
wife. 

Held (affirming the judgment of the courts below), that 
by the mere allegation of khola on the part of the husband 
the divorce of the wife was fully established, and the wife was 
entitled to demand the whole of the dyn-mohr. Moonshee 
Buzl-ul Ruheem vy. Luteefutoo Nissa, vp.c.; 9 W. R. 928. 

s 
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HypotrHec OF MOvABLES. 


Law of Jersey — Registration of debts.— By the law of 
Jersey the hypothec of movables unattended with possession 
is not recognized, and registration of a debt is material only 
as it affects Saenoveble property. Hayley v. Bartlett, P.c. ; 
9W.R. 770; 4L. T. N.S. 567. 


INFANT. 

1. Infant and guardian—Jurisdiction —Conflict of English 
and Scotch courts—48 Geo. 3, c. 151—Appeal from Scotland 
to House of Lords. —In all cases relating to the case of the 
person and the estate of an infant who b a ward of court, 
what is principally to be considered is the benefit of the 
infant. 

The Lord Chancellor, though Chancellor of Great Britain, 
with many important functions throughout the whole king- 
dom, yet is limited in his jurisdiction as a judge to England. 
There should be perfect reciprocity between the courts of 
England and Scotland to give effect to the decrees of each 
other in regard to the guardianship of infants. 

M. died in 1848, leaving a widow and a son less than one 
year old. The mother was appointed guardian by the Court 
of Chancery ; and on her death, in 1859, the same court ap- 
pointed General S. and Lady E. M. to be guardians of the 
infant. In 1848, Lord J. 8., as nearest male relative on the 
father’s side, obtained letters of tutory dative to the infant in 
Scotland. Lord J. S. died, and in 1859 Colonel S. was 
appointed to succeed him as tutor-at-law in Scotland to the 
infant. 

In 1860, the Court of Chancery approved a scheme for the 
education, &c., of the infant, and ordered Lady E. M. to 
deliver him up to his other guardian, General S., and dis- 
charged her from the guardianship for having clandestinely 
carried the infant to Scotland to evade the order of the court. 
She, however, persisted in retaining the infant. General S. 
thereupon presented a petition to the Court of Session in Scot- 
land, praying the enforcement of the order of the Court of 
Chancery. The consideration of this petition was adjourned 
by the court from July 20 to November, 1860. In the 
meantime Colonel S., the tutor-at-law, in Scotland, by appli- 
cation to the Court of Session in October and November, re- 
strained Lady E. M. from taking the infant out of the juris- 
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diction of the court, and compelled her to deliver him over to 
the Earl of G. for temporary residence. On the 7th of 
February, 1861, on the petition of Colonel S., the Court of 
Session pronounced an interlocutor forbidding General S. and 
all others from removing the pupil from the jurisdiction of 
the court. 

On appeal by General S. to the House of Lords against 
the several interlocutors of the Court of Session— 

Held—First, that either a petition respecting the custody 
of an infant was not a cause within the meaning of 48 Geo. 3, 
ce. 151, s. 15, or that every order disposing of the custody, 
whether granting or refusing, must be considered final; and 
that in either case it was competent to the appellant, under 
that Act, to appeal against the interlocutor of July, 1860. 

Secondly, reversing the interlocutor complained of, that 
the custody of the infant be given to General S., the guardian 
appointed by the Court of Chancery to carry out the scheme 
of education approved of by that court. Stuart v. sah, E. 
Moore and Lieutenant-Colonel Cric me Stuart, HO.LDS.; 9 
W. R. 722; 4 Macq. 1; 4 L. T. N.S. 382. 

2. Scotch law — Father’s right to “adminis ation. — By the 
Scotch law a father is the administrator of his infant child, 
and as such is entitled to demand his child’s trust-money. 

The poverty of the father is in itself no sufficient ground 
for refusing the payment to him. Dumbreck vy. Stevenson, 
HO.LDS.; 4 Macq. 86. 


INSOLVENT. 

1. Fraudulent assignment — 13 Eliz. c. 5 — Consideration. 
—JIn questions respecting the validity of a deed under the 
13 Eliz. ec. 5, each case must depend on its own circum- 
stances. If the debtor is in a state of insolvency at the time, 
or if the effect of the deed is to leave him without the power 
of paying his present debt, the deed is void, even though it 
be made for good consideration. Corlett v. Radcliffe, P.c. ; 
4L. T. N.S. 1. 

2. Fraudulent preference—Warrant of attorney—Trover by 
assignee—1 § 2 Vict. c. 110, s. 59.—Trover by the assignee 
of an insolvent for the conversion by the defendant of certain 
goods of the insolvent. 

Pleas, not guilty, and that the goods were taken under a 
writ of fieri facias by the sheriff. 

Replication, that within three months before his i imprison- 




















Digest of Recent English Decisions. 691 


ment, the insolvent being in insolvent circumstances, gave a 
warrant of attorney to the defendant, which was void under 
the 1 & 2 Vict. c. 110, s. 59, under which the goods were 
afterwards taken. It was proved that the warrant of attor- 
ney was given voluntarily for the purpose of giving the de- 
fendant a fraudulent preference. 

Held, reversing the judgment of the Exchequer Chamber 
(4 W. R. 369), that the action was not maintainable by the 
assignee. 

The acts mentioned in 1 & 2 Vict. c. 110, s. 59, are only 
void as against the assignee of the insolvent. Billiter v. 
Young, H0.Lps.; 7 Jur. N. S. 269; 3 L. T. N.S. 196. 

See also BANKRUPT. 


JERSEY Bar. 


Limited bar — Compensation. — An Act of the States of 
Jersey having been passed for opening the bar of the Cour 
Royale, hitherto confined to six advocates, a petition was 
presented praying that the Act might not be confirmed by the 
Queen in council without compensation being given to the six 
advocates. 

The petition was rejected, and the Act confirmed as passed. 


— The Jersey Bar, P.c.; 13 Moore P. C. C. 263. 


Jomst Stock Company. 


Ultra Vires — Power to lease — Erection of hotel. — A com- 
pany was formed for the purpose, as stated in the memoran- 
dum of association, of the purchase of land for the erection of 
an hotel and tavern thereon, and the doing all such things as 
were incident or otherwise conducive to the attainment of the 
above objects. The land was obtained, and a spacious build- 
ing nearly completed, when the directors entered into an 
agreement for leasing nearly half of the building to a Govern- 
ment board for three or five years at £6000 a-year, the 
right of supplying provisions, &c., to the board during their 
tenancy being reserved to the company. It appeared that 
the sum of £2000 would be required for alterations, and for 
afterwards restoring the demised portion to hotel purposes. 
At an extraordinary general meeting of the shareholders the 
majority sanctioned the proposed arrangement of the direc- 
tors. The plaintiff, a shareholder who dissented from this 
proposal, filed a bill to restram the company from granting 
the lease and expending the company’s funds as proposed. 
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Held, affirming the judgment of the Lords Justices, that 
it was not ultra vires for the directors to commence the busi- 
ness of the hotel with a portion only ef the building, and to 
let the rest, such letting being ‘‘ conducive to the attainment 
of the original object of the company.” Simpson v. West- 
minster Palace Company, H0.LDs.; 6 Jur. N. 8. 985; 2 
L. T. N.S. 707. 

JURISDICTION. 

1. Divorce — Anglo-Indian Domicil.— Whether the Di- 
vorce Act (20 & 21 Vict. c. 85) applies to a case where 
some of the parties are domiciled in India—quere. 

In such a case a legislative bill for dissolution of marriage 
was entertained. — Sandwith’s Divorce, n0.Lps.; 3 Macq. 
770. 

2. Excise Act (Scotland), 7 § 8 Geo. 4, c. 53 — Power to 
Arrest — Certiorari. Evans vy. M’Loughlan, “Oo.Lps.; 4 
Macq. 89; 4 L. T. N.S. 31. 

3. Indian law. — Consideration of the particular place in 
which the cause of action, assuming it to exist, between the 
members of an opium firm in India arose. Luchmeechund v. 
Mull, vp.c.; 3 L. T. N.S. 603. 

4. New South Wales — Authority of Governor and Legisla- 
tive Council under 9 Geo. 4, c. 83 — Disability— 3 § 4 Will. 
4, c. 27, s. 18 — Demise of the Crown. —The authority of 
the Governor and Legislative Council of New South Wales, 
under 9 Geo. 4, c. 83, ss. 19, 20, to make laws and ordi- 
nances for the government of the colony, was not determined 
by the demise of the Crown. 

The 24th section of 9 Geo. 4, c. 83, which provided that 
the laws and statutes in force in England at the time of the 
passing of that Act should be applied in the administration of 
justice in the courts of New South Wales, was not intended 
to prohibit the Governor and Legislative Council of New 
South Wales from making an ordinance adopting the 3 & 4 
Will. 4, c. 27, and directing it to be applied in the adminis- 
tration of justice in New South Wales, or from making any 
other law or ordinance for the purpose of assimilating the law 
of the colony to the existing law in force in England. 

Sect. 18 of the 3 & 4 Will. 4, c. 27, which provides that 
when any person who was under disability at the time his 
right to bring an action to recover any land first accrued 
shall die under disability, no time to bririg an action to re- 
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cover the said land beyond the period of twenty years after 
the right first accrued, or ten years after the time at which 
such person died shall be allowed, by reason of the disability 
of any other person, is so far retrospective as to extend to 
a case where the first person under disability died before the 
passing of the Act. 

The claimant of land in the colony of New South Wales, 
whose ancestor died under disability in 1835, and who himself 
continued under disability till he brought an action of eject- 
ment in 1856, was barred by the Colonial Ordinance of 1837, 
which applied the 3 & 4 Will. 4, ¢. 27, to the colony of 
New South Wales. Devine y. Holloway, r.c.; 9 W. R. 
642; 4 L. T. N.S. 190. 

And see Cuurcnu, 1, 2; Iyrant, 1. 


LEGITIMACY. 


Mahometan law.—The legitimacy of a child of Mahometan 
parents may pyoperly be presumed or inferred from circum- 
stances, without direct proof either of marriage between the 
parents or of any formal act of legitimation. Mahomed Bauker 
Hoossain v. Shurfoonnissa Begum, p.c.; 9 W. R. 21. 


Limitations, STATUTE OF. 


1. Mines— Right to support— Cause of action — When 
accrued. —The plaintiffs were the owners of the reversion of 
a leasehold house. The defendant was the owner of a mine 
under the house. In working the mine, the defendant left 
insufficient support to the house, but no actual damage 
resulted until some years after the workings had ceased. 
On action brought the defendant pleaded the Statute of Limi- 
tations. 

Held, affirming the decision of the Court of Exchequer 
Chamber, that the cause of action accrued when the damage 
actually occurred, and not at the time when the act was done. 
Backhouse v. Bonomi, H0.Lps.; 9 W. R. 769. 

2. Tenant at will—Lease.—The granting of a lease to a 
third person by the lessor of a tenant at will, though it deter- 
mines the tenancy at will as against the lessor, does not give 
him such a right of entry as is contemplated by 3 & 4 Will. 
4, c. 27, s. 2. Hogan vy. Hand, p.c.; 9 W. R. 673; 4 
L. T. N. S. 465. 

And see JuRISDICTION, 4. 
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MorTGAGE. 


1. Mortgagor in possession—Renewal of Leases—IJrish Ten- 
antry Act, 19 & 20 Geo. 3, c. 30.—For the purpose of the 
Irish Tenantry Act a mortgagor in possession of a leasehold, in 
the absence of notice of the mortgage to the landlord, is the 
agent of the mortgagee for the purpose of receiving notice 
of a demand for fines to be paid on the renewal of a lease 
for lives. 

Consideration of the rights and liabilities of a mortgagee 
under that statute. Galbraith v. Cooper, HO.LD8.; 8 Ho. 
Lads. Ca. 315. 

2. Mortgage to secure future advances—Priority—Notice. 
—Mortgage to A. to secure a present debt and future ad- 
vances, followed by another mortgage of the same descrip- 
tion to B., whose deed recited A.’s mortgage. After notice 
to A. of B.’s mortgage, A. made further advances on his 
security. 

Held, affirming the decision of the Court below (Lord 
Cranworth dissenting) that B. was entitled to priority over 
such further advances to A. Gordon y. Graham, 2 Eq. Ca. 
Ab. 598, commented on and overruled. Hopkinson v. Holt, 
HO.LDs.; 9 W. R. 900. 

And see Contract, 1; Executor; Sup, 1. 


MortMarn (9 Geo. 2, c. 36). 


Covenant to pay after death—Non-enrolment of deed—Eva- 
sion of statule.—A person executed a deed by which he coven- 
anted that he or his executors after his death would invest a 
sum of money in the names of trustees for certain charitable 
purposes. The payment, if made by his executors, to be 
subject to his funeral and testamentary expenses, debts, and 
legacies which he might leave by his will. The deed was not 
enrolled. The covenantor died without performing the cov- 
enant. His assets consisted chiefly of chattels real. 

Held, reversing the decision of the Lords Justices (3 W. R. 
642), and after consulting the common law judges, who were 
equally divided, that the deed was void under the Mortmain 
Act. Jeffries v. Alexander, HO.LDs.; 7 Jur. N. 8. 221; ° 
2L. T. N.S. 768. 
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PATENT. 


1. Infringement— Limitation by disclaimer—Novelty— Opin- 
tons of scientific witnesses—Functions of judge and jury.—The 
judgment of the Exchequer Chamber in this case affirmed. 

The opinion of scientific witnesses is only strictly admissible 
on proof of facts. Their opinion as to what is an infringe- 
ment of a patent is not, strictly speaking, evidence, and ought 
not to be admitted if objected to. 

Observations on the respective functions of the judge and 
jury in determining what is an infringement of a patent. 
Seed v. Higgins, no.tps.; 3 L. T. N. 8S. 101; 6 Jur. 
N.S. 1264. 

2. Prolongation—Assignee.—The Court has authority to 
grant the prolongation of the term of a patent to an assignee, 
even after the original patentee has ceased to have any con- 
nection with the working of it. 

Where the assignees of a patent, with the working of which 
the original patentee had ceased to have any connection, were 
prevented from working it at a profit, on account of the 
discovery of the gold fields in Australia, the Court granted 
a prolongation of the term for five years. Re Napier’s Patent, 
p.c.; 9 W. R. 390. 


PEERAGE. 


Barony by tenure.-—The peerage of England depends on 
usage. Whatever might formerly have been the incidents of 
barony by tenure, no such dignity now exists. The Berkeley 
Peerage, n0.Lps.; 4 L. T. N. S. 686; 8 Ho. Lds. Ca. 21. 


PLEADING. 


1. Allegation of fraud — Sufficiency — Misrepresentation — 
Materiality.—The sufficiency of an allegation of fraud in a 
bill cannot be disputed after the cause has been heard and 
determined on the merits. 

Where a person has been induced to enter into a contract 
by means of a fraudulent misrepresentation, it is not necessary, 
in a suit to set aside the contract, to show that the misrepre- 
sentation was one without which the contract would not have 
been made. Per Lords Chelmsford and Cranworth ; dissen- 
tiente Lord Wensleydale. Smith v. Kay, Ho.ups.; 30 L. J. 
N. S. Ch. 45; 7 Ho. Lads. Ca. 750. 
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2. Joinder of parties—Contract—Consideration—Right of 
one partner to sue in his own name.—When a promise is made 
to a person for the benefit of himself and others, but a separate 
consideration for the promise may be shown flowing entirely 
from himself, it is competent to him to sue upon the promise 
in his own name alone, although the other parties for whose 
benefit the promise was made may, perhaps, be entitled also 
to join with him in suing upon it. 

A release by one of the partners in a firm of a debt due to 
the firm, may, under certain circumstances, be treated as a 
consideration flowing entirely from him who gives the release. 

B. being largely indebted to the firm of A. & Co., and being 
pressed by A. for payment of his debt, applied to C. for assist- 
ance. C. agreed to advance him the amount, and to remit it 
to the firm of A. & Co. ; and afterwards, in pursuance of this 
agreement, gave A. an undertaking, whereby he promised to 
remit the amount to A.’s agent in London at the expiration 
of six months ; whereupon A. gave B. a receipt in full for his 
debt due to the firm of A. & Co. 

Held (reversing the judgment of the Supreme Court of 
Hong Kong), that although the undertaking being for the 
benefit of the firm, they might be entitled to sue upon it 
jointly, yet that A. was at liberty to bring the action in his 
own name, without joining his partners. Agacio v. Forbes, 
p.c.; 9 W. R. 503; 4 L. T. N.S. 155. ; 

3. Scotch Law—Plea of res judicata—New allegations.— 
Gillespie v. Russell, HO.LDS. ; 3 Macq. 757. 

4. Ship—Collision.—The defendant in a suit for damages 
occasioned by a collision is not bound by the same strict rule 
as the plaintiff in proving his allegations of the improper 
course of the other party—the onus probandi being on the 
plaintiff. The East Lothian, p.c.; 4 L.T. N.S. 487. 

5. Tort—Prohibition to deal—Damages.—A prohibition by 
a Government officer to pilots under his orders against em- 
ploying a particular vessel is not actionable if done without 
malice. 

It is essential to an action in tort that the act complained 
of should, under the circumstances, affect the party complain- 
ing in some legal right. It is not sufficient that it merely 
does harm to his interests. Rogers v. Rajendro Dutt, v.c. ; 
9 W. R. 149; 3 L. T. N. S. 160; 13 Moore P. C. C. 209. 

And see Cuurcu, 3; Husspanp anp Wires, 2. 
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Ponicy or ASSURANCE. 


Life assurance—Premiums payable by quarterly instalments— 
Construction.—A policy of assurance on the life of A. for 
£1000, contained the words, ‘‘ annual premium £33, payable 
in quarterly instalments of £8 5s. each.” It then recited that 
~A. had paid one quarterly instalment ; and it provided that if 
the assured should die before the expiration of twelve months 
from the date thereof, or should live beyond that period, and 
thé said A. or his assigns, &c., should, on or before that period, 
or on or before the expiration of every succeeding twelve months 
(provided A. was still living) pay the annual premiums, the 
company should be liable. Provided also, that if A. should 
die before the whole of the said quarterly payments should 
have become payable for the year in which he should so die, 
it should be lawful for the directors to deduct from the said 
sum of £1000 so much as would be sufficient to satisfy the 
whole of the premiums for that year. A. died within the 
first twelve months, and after the third quarterly instalment 
was due, but before it was paid. 

Held (reversing the judgment of the Exchequer Cham- 
ber 7 W. R. 106), that punctuality of payment was a con- 
dition precedent to the right to recover, and that the assured 
had no right of action. Phenix Life Assurance Company v. 
Sheridan, n0.Lps. ; 3 L. T. N.S. 564; 7 Jur. N.S. 174. 


Power. 

Reservation of powers—Effect of successive appointments and 
revocations on original power.—E. having, under indentures 
of lease and release and settlement, a general power of ap- 
pointment either by deed or will, appointed by several suc- 
cessive deeds, in each revoking the preceding appointment and 
reserving power of revocation and new appointment by deed. 
She afterwards, by deed poll, revoked the uses of the last 
deed, without any new appointment or reservation of power 
to appoint anew. By will she made a devise, purporting to 
be in exercise of her original power of appointment under the 
settlement first named. 

Held, that the power to appoint by will reserved by the 
settlement remained unaffected by the various deeds of ap- 
pointment subsequently executed, and that it was duly ex- 
ecuted by the will, and the devise therefore valid. Saunders 
v. Evans. Seundire v. Price, no.Lps.; 9 W. R. 501. 
77° 
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PRACTICE. 


1. Appeal—Costs.—No appeal will lie to the Privy Council 
in respect of costs alone in a case where the costs are in the 
discretion of the Court below, and the judge of that court has 


Court of Queen’s Bench in Lower Canada (affirming the 
judgment of the Superior Court) was reversed by the Privy 
Council on the ground of misdirection on the part of the 
learned judge who tried the cause, their lordships, on the 
petition of the appellant, who was unable to enfore his decree, 
directed a venire de novo. Montreal Assurance Co. v. M’Gil- 
livray, P.c.; 9 W. R. 370. 

3. Appeal—Scotch law— Competency of appeal.—Consider- 
ation of the competency of appeal under the 48 Geo. 3, c. 151, 
and 55 Geo. 3, c. 42. Scots Mines Company vy. Leadhill’s 
Mining Company, H0.LD8.; 3 Macq. 743. 

4. Appeal—Petition to set aside decree on the ground that 
the judgment of the Court proceeded on documents not properly in 
evidence—Knowled ge of petitioner.—The Court has no author- 
ity to set aside a decree on the ground that some of the docu- 
ments which were referred in the argument, and on which the 
judgment of the Court proceeded, were not properly in 
evidence before them, without directing an inquiry as to the 
knowledge of this fact on the part of the petitioners at the 
time of the hearing of the appeal. Motz v. Moreau, p.c.; 9 
W. R. 421. 


PRINCIPAL AND AGENT. 
Fraud—Forgery— Bankers — Money deposited for a parti- 


cular purpose. —W. H., agent for an insurance company, 
applied to it with proposal for insurance on the life of A. K. 
for £800. At the same time he stated that A. K. required a 
loan on the policy when effected of £450, and gave names of 
several sureties. After inquiry the policy was granted, and a 
bond prepared, assigning it as part security for advance of 
£450, to which the sureties were to be parties. This last was 
returned by W. H., the agent, purporting to be signed by 
A. K. and the sureties. The insurance company then paid to 
the B. L. Co. £436, receiving a letter of credit to honor the 
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drafts of A. K. at J., which they forwarded to W. H., who 
presented it to the B. L. Co.’s agent, purporting to be signed 
by A. K., and received the cash. One year afterwards he 
absconded, when this last, as well as the signatures of A. K. 
and the sureties, were all discovered to be forgeries. 

Held, that W. H. could not be considered the agent of the 
insurance company to receive the amount of the letter of credit, 
as that required the signature of A. K.; and as that money 
had been paid on a forgery, the B. L. Co. had no valid dis- 
charge for the amount, and therefore no defence to an action 
by the insurance company for the sum in question. Orr and 
Another vy. Union Bank of Scotland, 1 Macq. 513, approved 
of; The British Linen Company v. The Caledonian Insurance 
Company HO.LDSs.; 9 W. R. 581; 4 L. T. N.S. 163 (nom. 
British Linen Company v. Wilson); 7 Jur. N.S. 587. 


Ramway Company. 

1. Passenger—Luggage. loss of—Merchandise.—The plain- 
tiff was a passenger on the defendants’ railway, and had with 
him a case containing a large quantity of watches. In the course 
of the journey a guard on the railway desired that the case 
should be removed to the luggage van, which was accordingly 
done. The case was stolen, as was supposed, by one of the 
servants of the defendants. It appeared that the defendants 
had given notice to the public that merchandize would not be 
carried as passengers’ luggage, but must be paid for at a 
certain rate. 

On action brought to recover the value of the goods, 

Held (reversing the decision of the Court of Exchequer 
Chamber in Ireland), that the defendants were not liable.— 
The Belfast and Ballymena Railway Company and Others v. 
Keys, no.Lps.; 9 W. R. 793. 

2. Railway Clauses Consolidation Act—Penalty—Remedy 
by action—Measure of damages.—<A railway company in Scot- 
land having interfered with C.’s private railway, were bound 
by the Railway Clauses Act to make a substituted railway 
under a certain penalty. C., on the faith of this obligation, 
let the land to a lessee ; but the company neglected to make the 
substituted railway, and the lessee accordingly brought an 
action against C. and recovered damages. C. then sued the 
railway for the special damages. 

Held, that the action might be maintained, notwithstanding 
the penalty prescribed by the Act, but that the damages recov- 
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ered by the lessee against C. were not the measure of the 
damages to be recovered by C. against the company. 

The statutory tribunal established by the Lands Clauses Act 
has only reference to acts done by the company lawfully under 
their powers ; if they exceed their powers or act contrary to 
the provisions of the Act, the proper remedy of an injured 
party is by action. Caledonian Railway ay Ca ompany v. Colt, 
HO.LDS. ; 3L. T.N.S. 252; 7 Jur. N.S . 475; 3 Macq. 833. 

3. Special Act—Construc tion — Tolle —* The railway.”— 
A railway company had power under their Act to take certain 
tolls for goods. They afterwards obtained a new Act author- 
izing the formation of a junction railway, and several branch 
lines connected therewith; and it was enacted that it should 
not be lawful for them to charge more than a specified sum, 
which was smaller than the toll authorized by the original Act 
for things ‘* conveyed on the railway.” 

Held, that the words ‘‘ the railway” meant not only the new 
branch lines, but also the main line; and that the reduced 
rates must be charged on all the company’s railways. Bristol 
and Exeter Railwai x res v. Garton, HO.LDs.; 3 L. T. 
N.S. 251; 7 Jur. N.S. 173. 


REGISTRATION. 


Madras Regulations of 1802, Reg. 25, s. 8—Perpetual 
lease of a portion of a zemindary.—A perpetual lease of a dis- 
tinct portion of a zemindary is not such a ‘sale, gift, or 
transfer of the whole, or a portion of the zemindary,” as to 
require registration under sect. 8 of Reg. 2 of the Madras 
Regulations of 1802. Vencataswara Naicker vy. Alagoo 
Mootoo Servagaren, p.c.; 9 W. R. 753. 

And see HrporHec oF MOvABLEs. 


SETTLEMENT. 

Marriage Settlement—Erecutory articles—** Issue male.” — 
In marriage articles, which were never followed by a formal 
settlement, estates were vested in trustees for the husband and 
wife during their respective lives, and after the death of the 
wife, if she should survive her husband, to such of her ‘issue 
male” by her said husband as she should appoint, and in 
default of appointment to the ‘* issue male” of the marriage, 
&c. There were two children of the marriage, a son and a 
daughter—the latter of whom married and had ason. The 
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lady survived her husband, and appointed the property to her 
grandson, the son of her daughter. 

Held, that the articles were executory, and that the estate 
ought to be limited in strict settlement, and that the power was 
not well executed, the grandson not being the ‘‘ issue male” 
of the marriage. Lambert v. Peyton, 10.Lps. 8 Ho. Lds. 
Ca. 1. 

And see Succession Duty. 


SHIP. 

1. Charter-party—Lien—Mortgage of freight—The master 
of a ship, while abroad, entered into two charter-parties with 
the Commissioners of the Admiralty for the conveyance to 
England of troops at a certain specific rate, the master under- 
taking to supply, at the expense of the ship, the necessary 
provisions for the troops, and to make certain alterations in 
the berths, fittings, &c., for their accommodation. 

Held, as against the mortgagees (Lord Wensleydale and 
Lord Chelmsford dissenting), that the master was entitled to 
be recouped out of the money paid into court by the Admir- 
alty Commissioners the sums expended by him in furnishing 
accommodation and provisions for the troops, pursuant to 
the charter-parties. Bristowe vy. Whitmore, H0.LDs.; 9 W. 
R. 621; 4 L. T. N.S. 622. 

2. Collision—Foreign law—Evidence—Liability of ship with 
pilot on board. —The Peerless, p.c.; 3 L.T. N.S. 125. 

3. Collision — Inevitable accident — Onus probandi. — The 
Despatch, p.c.; 2 Li. T. N.S. 219. 

4. Collision—17 & 18 Vict. c. 104, ss. 296, 298—Steam- 
tug.—The provisions of the 296th and 298th sections of the 
Merchant Shipping Act (17 & 18 Vict. c. 104), which enact 
that under certain circumstances a ship which does not port 
her helm shall not recover damages in case of collision apply 
only to cases in which the vessels meet end on, or nearly so, 
aud when the observance of the rule would make the vessels 
diverge so as to pass port side to port side. 

A steam-tug in charge of a ship cannot be considered as a 
free steamer, so as to be bound, under all circumstances, to 
give way to a sailing ship close hauled. Maddoz v. Fisher. 
The Independence, p.c.; 9 W. R. 582; 4 L. T. N.S. 563. 

5. Collision—17 & 18 Vict. c. 104—Foreign and British 
ship méeting on high seas.—The 296th section of the Merchant 
Shipping Act, 1854, enacting that ships in all cases meeting 
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at sea must port their helms, does not apply to a foreign ship 
meeting a British ship on the high sea. In such a case the 
old rule prevails, that the ship which is close hauled on the 
port tack may keep her course. The Elizabeth, p.c.; 3 
L. T. N. S. 159. 

y also The Chancellor, p.c.; 4 L. T. N. S. 627. 

C ollision —Steamer—Pilot.—Obeerv oun on the duty 
of 1 a steamer meeting two sailing vessels running in parallel 
courses. 

Although a ship is in charge of a licensed pilot the owner 
cannot relieve himself from responsibility unless he can show 
that the order which caused the damage was given by the pilot. 
The Schwalbe, p.c.; 4 L.T. N.S. 160. 

7. Collision—Steam-tug—Foreign vessel.—Observations on 
the duty of vessels meeting one another when one is being 
towed by a steam-tug. 

A steam-tug towing a vessel ought to get out of the way 
of any other vessel which it meets ; because the strange vessel 
may not know that the tug and the other vessel are united. 
The Cleadon, p.c.; 4 L. T.N . 8S. 157. 

8. Salvage — Steam-tug — Circumstances under which a 
towage contract is superseded by the right to salvage.—When a 
steamboat engages to tow a vessel for a certain remuneration 
from one point to another, she is only relieved from the per- 
formance of the contract by accidents, which were not con- 
templated, but which render the fulfilment of her contract 
impossible ; but if the performance of the contract be possible, 
but in the course of it the ship in her charge is by unavoidable 
accident placed in danger, and she incurs risks and performs 
duties which are not within the scope of her original engage- 
ment, she is entitled to additional remuneration for such addi- 
tional services, and may claim as a salvor instead of being 
restricted to the sum stipulated to be paid for mere towage. 

The claimants in such a case must prove that, the ship 
saved being in danger from no fault of theirs, they performed 
services which were not covered by their towage contract, and 
did all they could to prevent the danger; and the answer, by 
denying the performance of salvage service, will put all these 
matters in issue. 

It is therefore not necessary for the defendants, if they mean 
to contend that their ship was placed in danger by negligence 
or error in judgment on the part of the claimants, to allege 
it in their answer ; but if they mean to cHarge the claimants 
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with having purposely brought the ship into danger, such 
charge ought to be contained in their answer. And in every 
case the court, judging of the effect of evidence, will have 
regard to the degree of notice which has been given by the 
defendants to the claimants of the objections on which it was 
intended by them to rely. 

A steam-tug coming to the assistance of a vessel in danger 
can make no claim for ‘salvage if, in this state of things, she 
make a towage contract in “respect of the services to be ren- 
a by her. The Minnehaha, Ward and Others y. M‘ Corkill, 

; 9 W. R. 925. 

at) see PLEADING, 4. 


Succession Duty. 

Succession Duty Act, 16 & 17 Viet. c. 51—Barring entail 
—Re-settling.—Father, tenant for life, and son, remainder- 
man in tail, both taking under a will, barred the entail and 
re-settled the estate to the use of the father for life, remainder 
to the son for life, remainder to his issue in tail male. 

Held (affirming the judgment of the Court of Exchequer, 
Lord Wensleydale dissenting), that for the purposes of the 
Succession Duty Act the son took under the will, and not 
under the re-settlement. 

Decree of Court below varied in other respects. Lord 
Braybrooke v. The Attorney-General, Ho.Lps. ; 9 W. R. 601; 
4L. T. N.S. 218; 7 Jur. N.S. 741. 


TRUSTEE. 
Attorney—Personal discretion— Dutch law—Costs.—A trus- 
tee in whom the management of property in a foreign country 
is vested may, if resident in England, execute such trust, 


even in matters of discretion, by a competent a 
Stuart y. Norton, p.c.; 9 W. R. 320; 3 Iv. T. N. S. 602. 


VENDOR AND PURCHASER. 
Compensation — Advowson — Queen Anne’s bounty. — The 
plaintiff agreed to purchase an advowson and accepted the 
title. He afterwards discovered that a sum of money had 
been advanced for the repair of the parsonage from Queen 
Anne’s bounty, which was still unpaid. 
Held (affirming the decision of the Lords Justices, 7 W. R. 
165), that the debt was no charge on the advowson, and 
that the purchaser was not entitled to any compensation. 
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Edwards Wood vy. Majoribanks, H0.Lps.; 7 Ho. Las. Ca. 
806; 6 Jur. N.S. 1167; 3 L. T. N. S. 222; 30 L. J. 
Ch. 176. 

And see BANKRUPT. 


Vo.tuntary SETTLEMENT. 

Consideration—Statute 13 Eliz. c. 5.—A., being indebted 
to the plaintiff, but not insolvent, applied to his mother for a 
loan of £190. She consented to advance the money, on 
condition that A. would settle a certain freehold estate on his 
children. Two deeds were accordingly executed; by one of 
which A. mortgaged certain other estates to his mother to 
secure the repayment of £400, and by the other he settled 
the first-mentioned estate on himself for life, and after his 
death on his children and their issue. Neither deed contained 
any reference to the other. A. afterwards became insolvent. 
The Lords Justices, affirming the decision of Kindersley 
V.C., held that the settlement was made for valuable consi- 
deration, and was within the proviso contained in the 6th sec- 
tion of the 13 Eliz. c. 5; and that it was not material whether 
the whole of the £400 secured by the mortgage was actually 
due from A. 

On appeal the decision was affirmed. 

The rule in each particular case is whether the intention of 
the settlor was to ‘‘ delay, hinder, or defraud his creditors.” 
Thompson v. Webster, 10.LD8.; 9 W. R. 641; 7 Jur. N.S. 
531. 

Wirt. 

1. Construction—Meaning of the word ‘* children” in a will 
made in Lower Canada.—By the old French law, as well as 
by the English law, the paramount duty of the courts in con- 
struing wills is to ascertain and give effect to the intention of 
the testator, to be collected from the whole will, and not from 
any particular word or expression which may be contained in it. 

The word ‘* children” in a will made in Lower Canada 
does not include grandchildren where, upon the true construc- 
tion of the will, it appears to have been the intention of the 
testator not to include them, notwithstanding the extensive 
signification which the old French law has, in many cases, 
given to the word ‘‘ enfans.” Martin v. Lee, p.c.; 9 W. R. 
522; 4L. T. N.S. 657. 

2. Conditional limitation—Forfeiture—Education abroad— 
Vested estates.—A testator gave certain states to his grand- 
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children on condition that they should be educated in England 
and in the Protestant religion according to the rites of the 
Church of England; and in case any of them should be 
educated abroad or not in the Protestant religion according to. 
the rites of the Church of England, then be revoked the devise 
of the shares of such children. 

‘Held, that the grandchildren took vested interests, and that 
the provisos were conditions subsequent, and must be con- 
strued strictly. 

Held also, that although the grandchildren were educated 
partly abroad and at a Roman Catholic school, yet as they 
were brought up as Protestants and attended Protestant 
service the condition did not take effect, and there was no 
forfeiture. Clavering v. Ellison, no.Lps.; 29 L. J. Ch. 
761; 7 Ho. Lads. Ca. 707. 

3. Contingent remainder — Remoteness— Dying ‘+ without 
issue.” —A testator devised freehold and leasehold estates to 
his daughter E. for life, and after her decease to such child 
or children as she might have, if a son or sons who should 
attain the age of twenty-three, and if a daughter or daughters 
who should attain the age of twenty-one, as tenants in com- 
mon; and in case of the death of any son under twenty- 
three or daughter under twenty-one, the share to go to the 
survivors so attaining such ages ; and in case E. should have 
only one son that should attain twenty-three or daughter that 
should attain twenty-one, then to such son or daughter. And 
also in case E.’s children should die under those ages, or ‘* if 
she has none,” then to the testator’s other son and daughters, 
J., A., and §8., for life, with remainder to their children on 
attaining the above age. There were similar devises to J., 
A., and §., and their children, except that in the devise to 
A., instead of the words ‘‘ if she has none,” the expression 
‘* or in case A. shall die without issue” was used; and in the 
devises to J. and S. there were no words importing total 
absence of issue. LE. died first and A. afterwards, without 
ever having had issue. J. had a daughter who attained 
twenty-one. 

Held (reversing the judgment of the Exchequer Chamber, 
18 Q. B. 224), that though the gift over on the death of E.’s 
sons under twenty-three was void for remoteness, the devise 
over was divisible’; and that the gift over on her death without 
having had issue was not thereby affected. 

That the contingency of A.’s never having had issue was 


VOL, XXIV. NO, XI. 78 














706 Digest of Recent English Decisions. 


implied, though not expressed, in the provision as to her dying 
without having children who should attain the requisite ages, 
and therefore on her death without having had issue the devise 
over took effect. 

That on the death of A. the gift over in favor of J.’s 
daughter took effect as a contingent remainder, and not as an 
executory devise, and was good, because when the parti- 
cular estate (viz., the life estate of A.) determined, the 
contingency on which the remainder was to take effect had 
happened. Evers vy. Childers, HO.LDSs. ; 7 Ho. Lds. Ca. 531. 

4. Next of kin—Period of ascertaining.—A testator gave 
the residue of his personal estate to trustees upon trust to pay 
the interest to his son R., during his life, and after his death 
upon certain trusts for his widow and children, and if there 
should be no child of R. who should attain a vested interest, 
then upon trust to pay the residue to such persons of the 
blood or next of kin of the testator as would by virtue of 
the statutes of distribution have been then entitled thereto 
in case he had died intestate. R. died without issue. 

Held (affirming the decree of the Master of the Rolls), 
that the next of kin were to be ascertained at the death of 
the testator, and that they took as tenants in common and 
not as joint tenants. Bullock vy. Downes, HO.LDs.; 3 L. T. 
N.S. 194. 

5. Previous gift cut down by subsequent—Will speaking from 
death.—A testator gave his real estate to his son after his 
(testator’s) death, and when the son should have attained the 
age of twenty-one, upon condition to pay an annuity to the 
testator’s widow. He then gave his son all his personal estate, 
but should the hand of death fall on the widow and son, the 
testator having no other children nor the son any issue, the 
son’s widow (if any) was to have an annuity, and the re- 
mainder was to be divided among the persons named. At the 
date of the will the son was an infant, but the testator did not 
execute it till several years afterwards, when his son had at- 
tained twenty-one. The son subsequently died without issue. 

Held, that the testator must be taken to have had in his 
mind that his son had attained twenty-one, and that the gift 
over took effect as to the real estate. 

But held, that the gift over did not apply to the personalty, 
which vested in the son absolutely. Randfield v. Randfeld, 
Ho.Lps.; 30 L. J. Ch. 177; 6 Jur. N. 8S. 901; 2 L. T. 
N. S. 733; 8 Ho. Lads. Ca. 225. ° 
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6. Uncertainty.— A testator had a sister-in-law named 
Mary Frances, and also nieces named Frances Isabella and 
Mary Caroline. He left a legacy to ‘his niece, Mary 
Frances.” 

Held (affirming the decision of the Master of the Rolls, 
6 W. R. 791), that the bequest was void for uncertainty. 
Drake v. Drake, n0.Lps.; 8 Ho. Lds. Cas. 173; 3 L. T. 
N.S. 193; 29 L. J. Ch. 850. 

7. Execution of — Attestation — Subscription of witnesses 1 
Vict. c. 26, s. 9. —J. H., the alleged testator, produced his 
will, with his signature attached, to one witness, who sub- 
scribed his name. Subsequently the testator acknowledged 
his signature in the presence of the first witness and of another 
person. The latter then added his signature, but the first 
witness merely wrote the day of the month ; and, on observing 
that one of the letters of his name as before written was 
incomplete, crossed it. 

Held (affirming the decision of Sir Cresswell Cresswell), 
that the subscribing of the date and the completing the letter 
by the first witness was no sufficient subscription within the 
meaning of the statute, and the will was therefore declared 
invalid. 

To make a valid subscription of a witness to a will, there 
must either be the name or some mark intended to represent 
the name. Hindmarsh vy. Charlton, HO.LDSs.; 9 W. R. 521; 
8 Ho. Lds. Cas. 160; 7 Jur. N.S. 611; 4 L. T. N.S. 125. 





NOTICE OF NEW PUBLICATION. 


A TREATISE ON THE PRINCIPLES OF THE LAW OF EVIDENCE; with Ele- 
mentary Rules for conducting the Examination and Cross-Examina- 
tion of Witnesses. By W. M. Best, A.M.,L.L.B. Third Edition. 
London: H. Swett. 1860. Ilvol. 8vo. pp. 875. 

Stuart V.C. in Marriott v. T'he Anchor Reversionary Company, 8 Jurists 
N. S., 52, pronounces this “a very remarkable book.” And WILLEs J, in 
Hollingham v. Head, 4 C. B. N. 8., 391, says it is “a very able treatise.” 
The design of this work is not to add to the practical treatises by which the 
Law of Evidence has been illustrated, but to examine the principles on which 
it is founded. In this respect it is similar to the first volume of Greenleaf on 
Evidence, which is to be regarded rather as a discussion and statement of the 
grounds and principles of proof, than as a detail of the rules of evidence. ! 


"1 See per Saw C. J. in Commonwealth v. York, 9 Met. 106. 
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This edition has been revised and corrected, and is now in accordance 
with the decisions which have taken place, and the statutes which have 
been passed since the publication of the last edition. The Common Law 
Provdlare J Act, 1854—the 17 & 18 Vict. c. 125— introduced many changes 
into the Law of Evidence, but no new principles; on the contrary, the 
islature the soundness of those pervading the existing system, 
directed their attention solely to its improvement and perfection. 


INSOLVENTS IN MASSACHUSETTS. 








| 
Name of Insolvent. | Residence. |of Proceedings. Name of Judge. 

| ] 1862. Returned by 
Aldrich, Aaron Douglas, | July 8, | Henry Chapin. 
Babcock, John H. M. New Bedford, May 2, | Edmund H., Bennett. 
Bryent, Walter (1) Dorchester, July 12, | William A. Richardson, 
Buxton, William | Boston, “ 17, | Isaac Ames. 
Church, Charles H. New Bedford, ;} « 19, | Edmund H. Bennett. 
Danforth, Abner | Boston, } 21, | Isaac Ames. 
Downs, Aaron P. (2) Chelsea, « 9, | William A. Richardson. 
Drury, Winson Warren, « 22, | Henry Chapin. 
Dunbar, Welcome | Easton, « 24, | Edmund H. Bennett. 
Ellis, John A. (3) Cambridge, « 10, | William A. Richardson. 
Fletcher, Sherman (4) Harvard, « 28, | Henry Chapin. 
Furber, George W. New Bedford, June ll, | Edmund H. Bennett. 
Gove, Calvin | Cambridge, July 14, | William A. Richardson. 
Harwood, Nahum (4) | Harvard, “ 28, | Henry Chapin. 
Haven, Albert 8. Brookline, ° 21, | George White. 
Hazelton, Jonah E. (3) Newton, o 10, | William A. Richardson. 
Hazelton, hewn oA T. (3) Newton, bad 10, | William A. Richardson. 
Howard, Ammi N New Bedford, Jane 14, | Edmund H. Bennett. 
Howe, Jobn (5) Wendell, April 29, | Charles Mattoon. 
Howland, John W. New Bedford, June 7, | Edmund H. Bennett. 
Jenne: asa Jr. (6) New Bedford, « 4, | Edmund H. Bennett, 
Kent, » Bae Cam July 28, | William A. Richardson. 
Lejre, andy | Worcester, “ 10, | Henry Chapin. 
Locke, Joseph H. @) Charlestown, “ 9, | William A. Richardson. 
Marble, Freeman | Grafton, « 5, | Henry Chapin. 
Mellas, James P. Cambridge, « 10, | William A. Richardson, 
Moody, Henry Hadley, e 9, | Samuel F. Lyman. 
Moore, George W. Sudbury, « 9, | William A. Kichardson. 
Morse, Solomon W. Easton, o 25, | Edmund H. Bennett. 
Nelson, J New Bedford, May 13, | Edmund H. Bennett. 
Nichols, David L. Boston, July 21, | Isaac Ames. 
Nickels, John R. q) Newton, « 12, | William A. Richardson. 
Parker, Artemas, Jr. (7) Boston, o 7, | Isaac Ames. 
Parker, Joseph G. (7) Boston, “ 7, | Isaac Ames, 
Pocumtuck Hotel Company, | Deerfield, « 24, | Charles Mattoon. 
Porter, Ahira 8. N. Bridgewater, ¢ 24, | William H. Wood. 
Prince, Jonathan Boston, « 21, | lsaac Ames. 
Reed, Jesse, Jr. Abington, June 2, | William H. Wood. 
Rugg, Benjamin H. Gardner, July 24, | Henry Chapin. 
Shaw, Dennis Middlebvro’, June 7, | William BH. Wood. 
Small, William B. Boston, July 18, | Isaac Ames. 
Southworth, Mason 8. Dorchester, « 8, | George White. 
Titcomb, John P. Charlestown, ba 8, | William A. Richardson. 
Tripp, Job ©. (6) New Bedford, June 4, | Edmund H, Bennett. 
Young, J. Albert N. Bridgewater, “ 18, | William H. Wood. 














PARTNEREHIPS, 40. 
(1) Bryent & Co.; (2) A. P. Downs & Co.; (3) J. A. Ellis & Co.; (4) Harwood & 
Fletcher, Y - copartners; (5) Petition withdrawn, May 15; ) Jenney & Tripp; (7) A. 
Parker & Son. 











